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More Praise for Corporations Are Not People

“You must read this book. Clements tells how the logic of ‘corporate
personhood’ has allowed corporations to trump the rights of people. In
vivid stories he recounts the real consequences of that tortured logic.”
—Fran Korten, Publisher, YES! Magazine

“Clements is our 21st-century Paul Revere, spreading the word that
we must rise against the economic royalists. The billionaires are on
the march, but Clements is faster and smarter, and his is the noble
cause of democracy unbound.”
—1John Nichols, coauthor of Dollarocracy; Correspondent, The Nation;
and cofounder, Free Press

“As a conservative, | support property rights and freer markets but
have to question the notion that corporations deserve the same con-
stitutional protections as ‘we the people.”

—Michael D. Ostrolenk, cofounder and National Director, Liberty Coalition

“Reclaiming our democracy from corporate domination is the great strug-
gle of our time. The good news, as Corporations Are Not People shows,
is that a growing movement is mobilizing to take back our democracy.”
—Robert Weissman, President, Public Citizen

“Ben Cohen is a person. Jerry Greenfield is a person. Ben & Jerry's
Ice Cream, Inc.? Not a person. Clements tells how corporations took
over our Constitution, our democracy, and our economy that used to
work for everyone. Best of all, he shows how we can get them back.”
—Ben Cohen and Jerry Greenfield, founders, Ben & Jerry’s Homemade

Ice Cream, and cofounders, Business for Democracy

“Question for the Supreme Court: If a corporation is a person, where's
its navel? Corporations Are Not People is more than a book—it's a
democracy manual. Let’s put it to work.”

—Jim Hightower, bestselling author; national radio commentator; and
Editor, Hightower Lowdown

“If you care about our democracy and want to know what ‘we the
people’ can do to reclaim it, read this book. You will be inspired to
stand up to demand our country back.”

—John Bonifaz, cofounder and President, Free Speech for People



“A clarion call to action in defense of democracy...Arguably the most
important book on corporations ever written. Essential reading for
every citizen.”

—David Korten, author of When Corporations Rule the World

“Clements makes a powerful case against the doctrine that corporations
enjoy the same free speech protections as individual Americans and
lays out in chilling detail the dangerous implications for our democracy.”
—Caroline Fredrickson, President, American Constitution Society

“A must-read for every real person who is fed up with the reign of
corporate supercitizens in American politics. Clements insightfully
explains why and how ‘we the people’ must kill the runaway Fran-
kenstein monster created by the Supreme Court.”

—James Nelson, Montana Supreme Court Justice (Retired)

“Excessive corporate influence is one of the greatest threats to our
democracy. This book will help citizens make real progress in freeing
our political system from manipulation.”

—Congresswoman Donna F. Edwards

“Clements’s definitive work on the capture of America’s political pro-
cess by corporate power is clearly written and persuasive.”
—Robert A. G. Monks, author of Citizens DisUnited; business leader and
shareholder activist; and former Chair, Maine Republican Committee

“Corporations Are Not People will inform you, outrage you, and in-
spire you to return corporations to their proper position as tools of
public policy rather than masters of it.”

—Barry Eisler, author of The Last Assassin

“There is no better primer to describe how we arrived where we are
today and our opportunity to change the direction of our nation.”
—Peg Lautenschlager, former Attorney General of Wisconsin

“This book gives you valuable tools.”
—David Cobb, cofounder, Move to Amend

“A brilliant contribution to the literature on the crime of corporate
personhood—and what we can do about it.”
—Thom Hartmann, bestselling author of Unequal Protection and host of
the Thom Hartmann Program
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Preface
to this Second Edition

Three years ago, with the original edition of Corporations Are Not
People, I thought that the title might require some explanation. I
am not sure that is still true.

When politicians from Massachusetts Democrat Elizabeth
Warren to Arizona Republican John McCain join in unison
to declare, “Corporations are not people!” and when a major
presidential candidate has been ridiculed and rebutted for his pro-
nouncement that “corporations are people, my friend,” it may be
that the phrase now has some resonance.

In these past three years, the country has shared in the catas-
trophe that is Citizens United v. Federal Election Commission. Since
the Supreme Court struck down our election spending laws to
vindicate, in the Court’s words, the “disadvantaged class of per-
sons” that are corporations, we have had a $10 billion election
brought to us, often secretly, by a few corporations, unions, and
billionaires. We have become all too familiar with Super PACs,
dark money, and dysfunctional government.

As we, the people are losing our role in elections and represen-
tative government, we also are losing our voice and power in the
courts: global corporations and activist judges have deployed the
reasoning of Citizens United to create a new “corporate veto” in the

courts over financial, health care, environmental, and energy laws,
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CORPORATIONS ARE NOT PEOPLE

among others. Some corporations have even had epiphanies, and
now claim First Amendment religious rights to evade the law.

This book explains how this happened in America and how
we can fix it. On both scores, this edition has a great deal of new
material. The danger of “corporate rights” and big money domina-
tion of our elections and government has accelerated rapidly in the
past three years. You will find a lot of new information on that. At
the same time, the growing response of so many Americans over
the past three years is nothing short of historic. That story, and
how you can help, is here, too.

Largely under the radar of a mainstream media that seems
able to see only binary smack-down politics, Americans are com-

ing together to accelerate several related engines of reform:

A vibrant national movement for a Twenty-Eighth Amendment
to the Constitution to overturn Citizens United has moved
“from pipedream to mainstream.” Six hundred cities and towns,
and sixteen states, have enacted amendment resolutions by over-
whelming, cross-partisan majorities. More than 160 members of
Congress are now cosponsoring proposals for the Twenty-Eighth
Amendment, and the president of the United States and former
Supreme Court Justice John Paul Stevens have expressed support;

A revolt is breaking out amongudges, law professors, law-
yers, state Attorneys General, and others who are fighting back
in the courts, determined to defend the Constitution’s purpose
of enhancing rather than defeating the possibility of republican
democracy;

From North Carolina to New York, Maine to California,
and even in Washington, D.C., a vigorous demand to “get
money out and voters in” is expanding, with small donor—public

funding initiatives, voting rights for everyone, transparency and

viii



Preface to this Second Edition

accountability reforms, and more reforms to make a democracy
that works;

Reform of our corporate laws and new thinking about our
economy have made more progress in the past three years than
in many previous decades—one example alone being the more
than twenty states that have enacted benefit corporation laws
and the more than nine hundred new benefit corporations that
eschew and will replace the “shareholders and CEOs above all”
ideology that no longer works.

Corporations Are Not People is about why these engines of
reform are so necessary and how you can help accelerate them to
the scale that our country and the world urgently need.

I have been inspired by so many Americans who working to
save our country. This edition is dedicated to all of them, and all
author royalties will be donated to organizations helping them in
their work.

Thanks to all of them, and to all of you who join this work,
Citizens United will not stand, our Constitution will serve human
beings and protect an effective democracy, and we will restore the

promise of a republic governed by “We, the People.”

Jeff Clements
Concord, Massachusetts

July 4, 2014
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Preface
to the First Edition

Of course corporations are not people. Do we really need a book
about that obvious truth? Unfortunately, we do.

After the United States Supreme Court’s decision in Citizens
United v. Federal Election Commission in 2010, the identity of cor-
porations and their place in our government of the people is not
so obvious anymore, at least not to the Supreme Court and to the
armies of corporate lawyers pushing for more corporate constitu-
tional rights. And the fact that corporations are not people does not
seem to be obvious to too many cowed and trembling lawmakers at
all levels of government. There are exceptions, to be sure, but in the
face of wildly unbalanced corporate money and influence, too few of
our elected officials stand with conviction and firmness to state the
obvious about corporations in defense of the public interest.

Citizens United is the biggest and most radical (to use a word
from the dissent of Justice Stevens) decision in a regular series of
recent Supreme Court decisions in favor of corporations. In Citi-
zens United, the Supreme Court overturned decades of precedent,
reversed a century of legislative effort to keep corporate money
from corrupting democracy, and upended the American ideal
that we are a government of people rather than a government of
corporate wealth. The decision, in many ways, symbolizes how far
off track we have fallen from our ideal of the American Republic,

governed by the people.
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CORPORATIONS ARE NOT PEOPLE

In the pages that follow, I hope to show what Citizens United
is all about, where it came from, and what I think this triumph
of corporate power means for you and for all Americans. Much
of the book is about what I see as the devastating effect of
unbalanced corporate power, sustained and strengthened by a
deliberate, organized, and extremely well funded campaign to
transform—1I would say, pervert—our Bill of Rights into a char-
ter for corporations as much and even more than for people.

I also hope to show, however, why we do not have to leave it at
that depressing juncture. As I describe in Chapter Seven, thanks
to the mechanism of constitutional amendment that has come
through before when our democracy is on the line, we can fight
back to restore government of the people and to save our coun-
try. Thousands of people have started that work already, work-
ing for the People’s Rights Amendment as the Twenty-Eighth
Amendment to the Constitution. I hope that you will join us; the
Resources section that follows Chapter Eight offers some ways
you can do that.

Many people across the country have taken up the effort to
preserve our nation and world against unbalanced corporate
power and have shared their ideas, time, spirit, and hard work
with me. I hope that all of them will know how much they have
influenced this book and how grateful I am, even if I could not list
everyone here.

Bill Moyers is at the top of the list of a few who deserve spe-
cial mention. Bill has been a hero and a teacher for me and for
so many Americans. He tells the truth. Calmly and clearly, to be
sure, but make no mistake, he tells the truth, out loud for all to
hear. He never gives up on the journey of America and of human-
ity, and his curiosity, determination, and grace make that journey
live for all of us. I cannot say how grateful and honored I am to

have him write the Foreword to this book.
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Preface to the First Edition

I am blessed to be part of the Clements family. Thank you to
Marilyn Clements and this wonderful extended clan of opinion-
ated, smart, loving, patriotic people, who work hard for the good,
stand for principle, and believe in writing and in books. They put
in hours helping me to make this one better.

I am deeply appreciative of so many who early on understood
the danger of Citizens United and corporate power, who have
worked so hard, and who are bringing such hope and purpose
to the cause of liberty and democracy. They have picked up the
constitutional amendment banner used so well by our forefathers
and foremothers. These modern-day heroes do not accept that our
generation is less determined or less true to the American cause of
freedom and democracy than those who came before. They reject
defeatism. They are standing for people’s rights and against corpo-
rate rights, and they have inspired much of this book.

One of these heroes is John Bonifaz, a determined visionary and
leader. On top of launching Free Speech for People, a nationwide
campaign to overturn Citizens United, he took the time to read drafts
and helped make this book better than it would have been. I thank
John and all of the friends and supporters who are helping move Free
Speech for People and the People’s Rights Amendment forward.

Many others generously shared their time, ideas, comments,
and criticisms. My colleague Gwen Stowe, associate at Free
Speech for People and manager at Clements Law Office, LLC,
made far more contributions to all aspects of this project than I
can list. Pam Kogut, my old friend and colleague, first at the Mas-
sachusetts attorney general’s office and now at Clements Law
Office, LLC, provided smart edits and wise suggestions. I am
lucky to work with Pam and Gwen.

I also am grateful for the terrific work of Neal Maillet and the
Berrett-Kohler team and for many people who provided comments,

suggestions, and correction of errors, including David Korten,
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Daniel Greenwood, Rob Ellman, Shauna Shames, Kristen Mous-
alli, Ariel Jolicoeur, Ted Nace, Steve Cobble, and David Swanson.
I know that the final product is not everything they might have
thought possible, but I also know that it is better thanks to them.
Thanks, too, to Thom Hartmann.
Finally, as always, my loving gratitude to Nancy, Will, Sophie,

and Ben.

Jeff Clements

Concord, Massachusetts

October 2011
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Foreword
Fighting Back
Bill Moyers

Rarely have so few imposed such damage on so many. When five
conservative members of the Supreme Court handed for-profic
corporations the right to secretly flood political campaigns with
tidal waves of cash on the eve of an election, they moved America
closer to outright plutocracy, where political power derived from
wealth is devoted to the protection of wealth. It is now official: just
as they have adorned our athletic stadiums and multiple places of
public assembly with their logos, corporations can officially put
their brand on the government of the United States as well as the
executive, legislative, and judicial branches of the fifty states.

The decision in Citizens United v. Federal Election Commission
giving “artificial entities” the same rights of “free speech” as liv-
ing, breathing human beings will likely prove as infamous as the
Dred Scott ruling of 1857 that opened the unsettled territories of
the United States to slavery whether future inhabitants wanted it
or not. It took a civil war and another hundred years of enforced
segregation and deprivation before the effects of that ruling were
finally exorcised from our laws. God spare us civil strife over the

pernicious consequences of Citizens United, but unless citizens
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CORPORATIONS ARE NOT PEOPLE

stand their ground, America will divide even more swiftly into
winners and losers with little pity for the latter. Citizens United
is but the latest battle in the class war waged for thirty years from
the top down by the corporate and political right. Instead of creat-
ing a fair and level playing field for all, government would become
the agent of the powerful and privileged. Public institutions, laws,
and regulations, as well as the ideas, norms, and beliefs that aimed
to protect the common good and helped create America’s iconic
middle class, would become increasingly vulnerable. The Nobel
Laureate economist Robert Solow succinctly summed up the
results: “The redistribution of wealth in favor of the wealthy and
of power in favor of the powerful.” In the wake of Citizens United,
popular resistance is all that can prevent the richest economic
interests in the country from buying the democratic process lock,
stock, and barrel.

America has a long record of conflict with corporations.
Wealth acquired under capitalism is in and of itself no enemy
to democracy, but wealth armed with political power—power to
choke off opportunities for others to rise, power to subvert public
purposes and deny public needs—is a proven danger to the “gen-
eral welfare” proclaimed in the Preamble to the Constitution as
one of the justifications for America’s existence.

In its founding era, Alexander Hamilton created a financial
system for our infant republic that mixed subsidies, tariffs, and
a central bank to establish a viable economy and sound public
credit. James Madison and Thomas Jefferson warned Americans
to beware of the political ambitions of that system’s managerial
class. Madison feared that the “spirit of speculation” would lead
to “a government operating by corrupt influence, substituting the
motive of private interest in place of public duty.” Jefferson hoped
that “we shall crush in its birth the aristocracy of our monied

corporations which dare already to challenge our government to
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Foreword: Fighting Back

a trial of strength and [to] bid defiance to the laws of our country.”
Radical ideas? Class warfare? The voters didn't think so. In 1800,
they made Jefferson the third president and then reelected him,
and in 1808 they put Madison in the White House for the next
eight years.

Andrew Jackson, the overwhelming people’s choice of 1828,
vetoed the rechartering of the Second Bank of the United States
in the summer of 1832. Twenty percent of its stock was govern-
ment owned; the rest was held by private investors, some of them
foreigners and all of them wealthy. Jackson argued that the bank’s
official connections and size gave it unfair advantages over local
competition. In his veto message, he said: “[This act] seems to be
predicated on the erroneous idea that the present stockholders
have a prescriptive right not only to the favor but to the bounty of
Government. . . . It is to be regretted that the rich and powerful
too often bend the acts of government to their selfish purposes.”
Four months later, Jackson was easily reelected in a decisive vic-
tory over plutocracy.

The predators roared back in the Gilded Age that followed
the Civil War. Corruption born of the lust for money produced
what one historian described as “the morals of a gashouse gang”
Judges, state legislators, the parties that selected them, and the
editors who supported them were purchased as easily as ale at the
local pub. Lobbyists roamed the halls of Congress proffering gifts
of cash, railroad passes, and fancy entertainments. The US Sen-
ate became a “millionaires’ club.” With government on the auction
block, the notion of the “general welfare” wound up on the trash
heap; grotesque inequality and poverty festered under the gilding.
Sound familiar?

Then came a judicial earthquake. In 1886, a conservative
Supreme Court conferred the divine gift of life on the Southern

Pacific Railroad and by extension on all other corporations. The
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CORPORATIONS ARE NOT PEOPLE

railroad was declared to be a “person,” protected by the recently
enacted Fourteenth Amendment, which said that no person
should be deprived of “life, liberty or property without due pro-
cess of law.” Never mind that the amendment was enacted to pro-
tect the rights of freed slaves who were now US citizens. Never
mind that a corporation possessed neither a body to be kicked nor
a soul to be damned (or saved!). The Court decided that it had
the same rights of “personhood” as a walking, talking citizen and
was entitled to enjoy every liberty protected by the Constitution
that flesh-and-blood individuals could claim, even though it did
not share their disadvantage of being mortal. It could move where
it chose, buy any kind of property it chose, and select its directors
and stockholders from anywhere it chose. Welcome to unregu-
lated multinational conglomerates, although unforeseen at the
time. Welcome to tax shelters, at home and offshore, and to subsi-
dies galore, paid for by the taxes of unsuspecting working people.
Corporations were endowed with the rights of “personhood” but
exempted from the responsibilities of citizenship.

That's the doctrine picked up and dusted off by the John Rob-
erts Court in its ruling on Citizens United. Ignoring a century of
modifying precedent, the Court gave our corporate sovereigns a
“sky’s the limit” right to pour money into political campaigns for
the purpose of influencing the outcome. And to do so without
public disclosure. We might as well say farewell to the very idea
of fair play. Farewell, too, to representative government “of, by, and
for the people.”

Unless.

Unless “We, the People”—flesh-and-blood humans, outraged
at the selling off of our government—fight back.

It's been done before. As my friend and longtime colleague,
the historian Bernard Weisberger, wrote recently, the Supreme

Court remained a procorporate conservative fortress for the next
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Foreword: Fighting Back

fifty years after the Southern Pacific decision. Decade after decade
it struck down laws aimed to share power with the citizenry and
to promote the “general welfare.” In 1895, it declared unconsti-
tutional a measure providing for an income tax and gutted the
Sherman Antitrust Act by finding a loophole for a sugar trust. In
1905, it killed a New York state law limiting working hours. In
1917, it did likewise to a prohibition against child labor. In 1923,
it wiped out another law that set minimum wages for women. In
1935 and 1936, it struck down early New Deal recovery acts.

In the face of such discouragement, however, embattled citi-
zens refused to give up. “Into their hearts,” wrote the progressive
Kansas journalist William Allen White, “had come a sense that
their civilization needed recasting, that the government had fallen
into the hands of self-seekers, that a new relationship should be
established between the haves and the have-nots.” Not content
merely to wring their hands and cry “Woe is us,” everyday citizens
researched the issues, organized public events to educate their
neighbors, held rallies, made speeches, petitioned and canvassed,
marched and exhorted. They would elect the twentieth-century
governments that restored the “general welfare” as a pillar of
American democracy, setting in place legally ordained minimum
wages, maximum working hours, child labor laws, workmen’s
safety and compensation laws, pure foods and safe drugs, Social
Security and Medicare, and rules to promote competitive rather
than monopolistic financial and business markets.

The social contract that emerged from these victories is part
and parcel of the “general welfare” to which the founders had
dedicated our Constitution. The corporate and political right
seeks now to weaken and ultimately destroy it. Thanks to their
ideological kin on the Supreme Court, they can attack the social
contract using their abundant resources of wealth funneled—

clandestinely—into political campaigns. During the fall elections
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of 2010, the first after the Citizens United decision, corporate
front groups spent $126 million while hiding the identities of the
donors, according to the Sunlight Foundation. The US Cham-
ber of Commerce, which touts itself as a “main street” grassroots
organization, draws most of its funds from about a hundred busi-
nesses, including such “main street” sources as BP, ExxonMobil,
JPMorgan Chase, Massey Coal, Pfizer, Shell, Aetna, and Alcoa.
The ink was hardly dry on the Citizens United decision when the
Chamber organized a covertly funded front and fired volley after
volley of missiles, in the form of political ads, into the 2010 cam-
paigns, eventually spending approximately $75 million. Another
corporate cover group—the Americans Action Network—spent
more than $26 million of undisclosed corporate money in six Sen-
ate races and twenty-eight House of Representative elections. And
“Crossroads GPS” seized on Citizens United to raise and spend at
least $17 million that NBC News said came from “a small circle
of extremely wealthy Wall Street hedge fund and private equity
moguls,” all determined to water down the financial reforms
designed to avoid a collapse of the financial system that their own
greed and reckless speculation had helped bring on. As I write in
the summer of 2011, the New York Times reports that efforts to
thwart serious reforms are succeeding. The populist editor Jim
Hightower concludes that today’s proponents of corporate plutoc-
racy “have simply elevated money itself above votes, establishing
cold, hard cash as the real coin of political power. The more you
spend on politics, the bigger your voice is in government, making
the vast vaults of billionaires and corporations far superior to the
voices of mere voters.”

Against such odds, discouragement comes easily. If the gener-
ations before us had given up, however, slaves would still be wait-
ing on our tables and picking our crops, women would be turned

back at the voting booths, and it would be a crime for workers to
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Foreword: Fighting Back

organize. Like our forebears, we will not fix the broken promise of
America—the promise of “life, liberty, and the pursuit of happi-
ness” for all our citizens, not just the powerful and privileged—if
we throw in the proverbial towel. Surrendering to plutocracy is
not an option. Confronting a moment in our history that is much
like the one Lincoln faced—when “we can nobly save or meanly
lose the last best hope on earth”—we must fight back against
the forces that are pouring dirty money into the political system,
turning it into a sewer.

How to fight back is the message of this book. Jeffrey
Clements saw corporate behavior up close during two stints as
assistant attorney general in Massachusetts, litigating against the
tobacco industry, enforcing fair trade practices, and leading more
than one hundred attorneys and stafl responsible for consumer
and environmental protection, antitrust practices, and the over-
sight of health care, insurance, and financial services. He came
away from the experience repeating to himself this indelible truth:
“Corporations are not people.” Try it yourself: “Corporations are
not people.” Again: “Corporations are not people.” You are now
ready to join what Clements believes is the most promising way to
counter Citizens United: a campaign for a constitutional amend-
ment affirming that free speech and democracy are for people
and that corporations are not people. Impossible? Not at all, says
Clements. We have already amended the Constitution twenty-
seven times. Amendment campaigns are how we have always
made the promise of equality and liberty more real. Difficule? Of
course; as Frederick Douglass taught us, power concedes noth-
ing without a struggle. To contend with power, Clements and his
colleague John Bonifaz founded Free Speech for People, a nation-
wide nonpartisan effort to overturn Citizens United and corporate
rights doctrines that unduly leverage corporate economic power

into political power. What Clements calls the People’s Rights
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Amendment could be our best hope to save the “great American
experiment.”

To find out why, read on, and as you read, keep in mind the
words of Theodore Roosevelt, a Republican, who a century ago
stood up to the mighty combines of wealth and power that were
buying up our government and called on Americans of all persua-
sions to join him in opposing the “naked robbery” of the public's

trust:

It is not a partisan issue; it is more than a political issue. It is
a great moral issue. If we condone political theft, if we do not
resent the kinds of wrong and injustice that injuriously affect
the whole nation, not merely our democratic form of govern-

ment but our civilization itself cannot endure.
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Introduction
What's at Stake?

his book is about how an audacious,

long-term, and well-funded strategy

created new constitutional rights for “things” such as corporations

and money, at the expense of the rights of people and democracy

itself. This might be a bleak tale, except that now, four years after

Citizens United, this book also is about the remarkable success of

so many Americans who insist on rewriting the end of the story
and renewing the promise of our democracy.

America’s story is one of defiant struggle against the odds for
an improbable vision: that all people, created and born free and
equal, can live and govern together “in the pursuit of happiness.”
This dream of a society of free people with equal rights, where
people govern themselves, was unlikely indeed in the eighteenth
century. In a world of empires, governed by royalty and divided
by class, and in our own country, with millions enslaved, where
women were considered the property of their husbands, and
where land ownership was considered a prerequisite to participa-
tion in government, the pursuit—let alone the fulfillment—of
this vision was far-fetched indeed.

Yet we Americans never let that vision go, despite dark days.
In generation after generation, for more than two centuries, the

power of this dream drove us and inspired the world. Despite all of
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the contradictions, shortcomings, missteps, and failures along the
way, this basic American story remains true, and it is an undeni-
able triumph of the human spirit. Cynics and critics will have their
say, but Americans really did come together to defeat the British
Empire; to overthrow the evil of slavery and work for justice; to
secure equal voting rights for women; to insist that everyone, not
only the wealthy, has an equal vote and voice; to suffer, work, and
fight year after year to defeat fascist, communist, fundamentalist,
and totalitarian challenges to our vision of democracy, equality,
and freedom.

People are free. People are equal. People govern. We have lived
by that and died for that, and whenever we fell short, we worked
and sacrificed for that, to ensure, as Abraham Lincoln said in one
of our darkest moments, “. . . that government of the people, by
the people, for the people shall not perish from the earth.”

To triumph again over powerful enemies of human equality,
dignity, and freedom in our generation, we must properly identify
the challenge and bring clarity of thinking and action to making
our republic work again. As so often before, success and struggle
begin with the simplest of propositions: Corporations are not
people and every American is an equal citizen.

In Citizens United v. Federal Election Commission in 2010, the
Supreme Court of the United States concluded, in effect, that
corporations are people with First Amendment free speech rights
and that democracy is for sale; it is a “marketplace.” According to
the Supreme Court, we cannot prevent corporations, unions, and
billionaires from controlling who wins, who loses, and who gets
a voice in elections and government—and who does not. In one
stroke, the Court erased a century or more of bipartisan law and
two previous Supreme Court rulings that affirmed the right, if not
the duty, of the people to regulate corporate political spending to

preserve the integrity of American democracy.
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As a result, a small group of people, corporations, and unions
have poured more than $20 billion into state and federal elections
since the Citizens United decision. The global oil giant Chevron
openly dropped $2.5 million into the Speaker of the House of Rep-
resentatives’ PAC, with only yawns from a Washington press corps
incapable of seeing scandal at the end of their noses. Chevron even
spent $1.2 million in a city council election in Richmond, Califor-
nia, 2 community of 100,000 people living in the shadow of a Chev-
ron refinery that caused 15,000 residents to go to area hospitals.

The US Chamber of Commerce, working for global cor-
porations, spent more than $35 million—the source of which is
secret—in the 2012 election and has passed the $1 billion mark in
lobbying spending since 1998. In case that kind of money was not
enough to warrant politicians attention, the Chamber president
warned, “When we bite you on the ass, you bleed.”

The “corporate capture of the courts,” as Elizabeth Warren
has put it, goes beyond the issue of money in politics. The same
“corporate speech rights” fabricated by the Court in Citizens
United now are used with regularity to strike down laws deemed
unfriendly to corporate profits. In 2014, one business corporation
with 13,000 employees and more than 500 stores, Hobby Lobby
Stores, Inc., has even gone to the Supreme Court with a claim
that it—the corporation itself—has a constitutional right of free
exercise of religion so as to to deprive those employees of legally
required insurance coverage for reproductive health care.!

Corporate-oriented courts now are creating astounding new
corporate constitutional rights. The pharmaceutical industry
has a right to traffic in private prescription information, driv-
ing up health care costs. Monsanto has a right “not to speak” to
block GMO labeling. Utility corporations have a right to pro-
mote energy consumption in defiance of conservation policies.

Cigarette corporations have a right to eliminate warning labels.
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Corporations now have a right to deprive employees of informa-
tion about whether they may join a union. Verizon and the tele-
communications industry claim a constitutional right to secretly
turn over customer data and information to the government.

Citizens United, then, is not merely a mistake easily corrected,
nor is the case simply about campaign finance or money in politics.
The Court’s declaration in Citizens United that corporations have
the same rights as people must strike most Americans as bizarre. To
the five justices in the majority and to the corporate legal movement
out of which they have come, however, it was more like a victory lap
or an end zone dance for a three-decade-long campaign.

This campaign, begun in the 1970s, had already succeeded
in creating a corporate trump card to strike down federal, state,
and local laws enacted for the public’s benefit. Even before Citizens
United, the fabrication of corporate rights and the reality of cor-
porate power controlled economic, energy, environmental, health,
budget, debt, food, agriculture, and foreign policy in America.

The results? Massive job outsourcing abroad; destruction of
our manufacturing capacity; wage stagnation for the vast major-
ity of Americans and unprecedented enrichment of the very few;
uncontrolled military spending and endless wars; out-of-control
health care spending at the same time that millions of people can-
not get health care at all; bloated and unsustainable budgets and
debt at every level of government; national and global environ-
mental crisis; loss of wilderness and open land, and the takeover
of public hunting and fishing grounds; chain store sprawl and
gutting of local economies and communities; obesity, asthma, and
public health epidemics; and a growing sense that the connection
between Americans and our government has been lost.

Not forever, though. Since Citizens United, millions of Ameri-
cans have decided that we do not have to live with this and that we

can put the American project back together again.
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To most effectively respond, we need to see where Citizens
United came from and how much we have lost to the triumph of
corporate and money power. Most of the first six chapters of this
book, therefore, examine these themes from different perspec-
tives. In Chapter Three, I digress to examine what a corporation
actually is as a matter of law and fact. This may be a digression,
but it lies at the heart of why corporations can have no consti-
tutional rights superior to the rights of the American people to
make laws governing corporations. Corporations are not merely
private entities, owing no duties to the public. Corporations are
legal creations of government, with the duties as well as privileges
that we, the people, decide upon in public debate.

In the latter part of the book, I describe a roadmap back to
democracy, republican government, and balance in a sustainable
economy. The heart of this road map is a strategy, already mak-
ing significant progress, for reversing Citizens United, cleaning the
swamp of our corrupted politics, and designing corporations that
better serve our society.

We are well on our way to a Twenty-Eighth Amendment to
the Constitution that will overturn Citizens United and corporate
rights, and restore people’s rights and equal citizenship. People,
outside of Washington, D.C., anyway, are coming together across
political, ideological, and cultural differences to work on bigger,
more fundamental reforms in elections, voting rights, and anti-
corruption. And corporate law no longer is left only to corporate
lawyers. People in business, people as customers, and people as
citizens are insisting on corporate accountability and corporate
law reform. They want corporations that better reflect the public
policy reasons for which we allow the legal benefits of incorpora-
tion, such as limited liability, and they are making it happen.

Finally, a word about nomenclature: I am not “anticorporate,”

and this book is not “anticorporate,” whatever that means. When
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I refer to “corporations” and “corporate power” and the like, I am
talking about large global or transnational corporations. Size
matters. Complexity and power matter. Whether corporations
operate in the economic sphere without dominating the political
sphere matters.

Thousands and thousands of corporations in America are just
like the corporation I set up for my business and just like the kinds
of corporations that you may have set up or worked for. They are
convenient legal structures for businesses to make economic activ-
ity more efficient, productive, flexible, and, we hope, profitable.

If T am “anti” anything, I am opposed to any force that takes
God-given rights away from people and threatens one of the most
remarkable runs of democracy and republican government in the
history of humanity. Today that force is defined by the misguided
ideology and unbalanced power that Citizens United represents
and has let loose: insufficiently controlled global corporations
empowered with “rights” and locked-in political inequality that
leaves elections and government to those with vast sums of money.
To succeed in making government of the people real in our gener-
ation, we will need to restore our right and duty to check, balance,

and restrain that power.



Chapter One
American Democracy

Works, and Corporations
Fight Back

n 1838, a quarter century before he became

the nation’s sixteenth president, a twenty-

nine-year-old Abraham Lincoln stepped up to speak at the Young

Men'’s Lyceum in Springfield, Illinois. He spoke about what was

to become the cause of his life: the preservation of that great

American contribution to the human story, government of, for,

and by the people. He insisted that the success or failure of the

American experiment was up to us. “If destruction be our lot, we

must ourselves be its author and finisher. As a nation of freemen,
we must live through all time, or die by suicide.”

Lincoln’s generation of Americans, and every generation since,
has faced daunting questions of whether “destruction be our lot,”
and we certainly have our share today. Most people can point to a
host of complex and related reasons for rising anxiety about our
future. Global and national environmental crises seem relentless
and increasingly related to energy, economic, military, and food
crises. Our unsustainable debt and budgets—national, state, local,
family, personal—seem beyond control, reflecting an economy

that has not generated significant wage growth in a generation.
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We have been locked in faraway wars for more than a decade, at
war in one form or another for a half century. Despite our vic-
tory over totalitarian communism, we spend more on our military
than all other countries combined. We, the descendants of repub-
licans with great suspicion about standing armies, now maintain
a costly military empire across more than one hundred countries
and a sprawling secret government that collects the communica-
tions data of everyone. Many Americans now doubt that we are,
in fact, a government of the people and no longer believe that our
democracy and government are working,

We can point to an array of causes, and we can point fingers
at one another, but a taproot of many of these related problems is
our collective failure to do what generations of Americans before
us did: choose to take responsibility as citizens to manage hyper-
concentrations of political power among the largest corporations
and the wealthiest few. We have lost sight of the implications in
a republic of the extreme wealth and power of transnational cor-
porations. The agenda of the largest corporations and those who
control them is not the agenda of the American family and the
American community. Yet the corporate agenda is now dominant

at home and across the world.

The Impact of Citizens United

In 2010, in Citizens United v. Federal Election Commission, the
Supreme Court proclaimed that the American people are not per-
mitted to determine how much control corporations and concen-
trated wealth may have over elections and lawmakers. The Court,
in a 5—4 decision, ruled that a federal election law designed to
prevent corporations and unions from dominating elections and
government violated First Amendment free speech rights.

The impact of the Supreme Court’s folly now is beyond dispute.

More money was spent by fewer donors in the 2012 election than
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ever before in history. As much as $10 billion in the federal election;
billions more in state and local elections.” “Dark money” from cor-
porations, billionaires, and unions was run through secretive “social
welfare” nonprofit corporations acting as partisan political opera-
tives;* foreign money was run through corporate subsidiaries and
trade associations;” and Super PACs, corporations, candidates, and
operatives pretending to be “uncoordinated” unleashed saturation
attack ads across the land, all to drown out other issues, candidates,
ideas, and, ultimately, Americans’ faith in effective democracy.

This spending is not “free speech,” unleashed at last, nor is it
a burst of democratic enthusiasm for electioneering, Instead, it is
the deployment of power of, for, and by a very few.

How few? A few dozen donors contributed 60 percent of the
Super PAC money, and almost all of the Super PAC money came
from came from just 3,318 donors. That is 0.0011 percent of the
American population.® One billionaire global casino mogul alone
contributed $93 million.” One global oil corporation alone, Chev-
ron, handed $2.5 million to the “Leadership PAC” of the Speaker
of the House, who has promised to oppose cutting oil and gas
subsidies and to block action on the climate catastrophe.

Almost all political contributions of any sort—80 percent—
come from just 0.5 percent of the population. This “donor class,”
interwoven with corporations and lobbying firms, are largely con-
centrated in New York, Washington, Los Angeles, Chicago, and
Boston.?

Political domination by the few has even overwhelmed state
ballot initiatives, originally intended to check concentrated cor-
porate and wealth power. A century ago, American government
was “fast becoming a plutocracy,” and an “invisible government”
of large corporations overwhelmed government of the people’
Voters acted in many states to amend state constitutions, creat

ing the citizen ballot initiative to enable more democracy to check
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the special interest lock on state legislatures. People in the states
intended the initiative process to ensure that “this government
shall be brought back to the real control of the people.”

Now the ideology of Citizens United has broken the check and
balance of the citizen initiative. In 2012, “corporations and some
of the wealthiest Americans” spent more than a billion dollars
in initiatives in just eleven states, “an unprecedented explosion of
money used to pass new laws and influence the public debate.”!! In
the state of Washington, corporations such as Monsanto, Pepsico,
Nestle, and Dupont spent more than $20 million to defeat a bal-
lot initiative to require disclosure of genetically modified organ-
isms (GMOs) in food. Of that $20 million, only $600 came from
people or businesses in the state itself.'”

Even small cities and towns have felt the impact of Citizens
United. In Richmond, California, a community of 100,000 people, a
single corporation—Chevron again—spent $1.2 million to control
the outcome of the city council election. Richmond Mayor, Gayle
McGlaughlin, says that Chevron will spend another $2 million in
city elections in 2014. A Richmond citizen serving on the city coun-
cil, Tom Butt, adds, “They want a city council loyal to them. I think
it's wrong for a corporation to pour that kind of money into a local
election. Nobody can match that."?

Most Americans agree, but that does not matter, according
to Citizens United. Corporations and unions now have the same
rights under the First Amendment as people. And if “free speech”
means unlimited election spending by the powerful, that cannot

be “infringed.”

The Citizens United Decision

In Citizens United, the Court struck down the federal Bipartisan
Campaign Reform Act (also known as McCain-Feingold, after its

Republican and Democratic sponsors). The Bipartisan Campaign
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Reform Act had banned electioneering spending by corporations
and unions for or against specific candidates within sixty days of
a federal election. The law was intended to prevent corporations
and unions from bypassing election integrity and anticorruption
laws dating back more than a century."*

The case is called Citizens United because a Virginia non-
profit corporation by that name sued the Federal Election
Commission to challenge the corporate spending restriction
in the Bipartisan Campaign Reform Act. Citizens United,
the corporation, wished to use its corporate money and dona-
tions from for-profit corporations to make and distribute what
the Court described as a feature-length advertisement against
Hillary Clinton, who was running for president when the case
began. Further, Citizens United sought to do this within the
sixty-day period before an election when the law restricted cor-
porate spending on electioneering activity. According to Citi-
zens United, the law violated corporations’ First Amendment
rights of free speech because it prevented Citizens United, the
nonprofit corporation, from engaging in electioneering activity
and did not allow for-profit corporations to contribute to that
campaign to influence the election."”

Of course, people are free to make a feature-length advertise-
ment attacking a powerful senator running for president if that is
what people wish to do, and people may pool their money to do
this. That is essential for political participation. At first blush, the
background to the case seemed to warrant concern about govern-
ment restrictions on the free ability of people to pool resources to
advocate views.

The Court majority in Citizens United, however, was not con-
tent to leave the case at first blush. Instead, they saw an oppor-
tunity to throw out a century of law they thought too restrictive

of corporations. In the end, the Citizens United decision decreed
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that all corporations (and all unions) have a constitutional right to
spend unlimited money in any American election—federal, state,
local, and judicial.

The Supreme Court had rejected this argument only a few
years earlier, when Justices William Rehnquist and Sandra Day
O'Connor were still on the Court. In 2003, in the case of McConnell
v. Federal Election Commission, the Court ruled that the very same
corporate spending provision in the McCain-Feingold law did not
violate the First Amendment. In McConnell, the Court agreed that
Congress may make different election spending rules for corpora-
tions than for people. The Court in McConnell followed the 1990
case of Michigan Chamber of Commerce v. Austin, in which another
majority of the Court had ruled that corporate money, aggregated
with advantages that come from the government, is not the same
as people’s money pooled together. Corporate spending in elections
can be restricted because government creates the advantages for cor-
porations to make them effective in the economic sphere, and the
same advantages pose dangers in the political sphere.

Now in Citizens United, the Court, with the additions of a
new chief justice, John Roberts, and a new justice, Samuel Alito,
threw out McConnell and Austin. The Citizens United Court
said its earlier decisions were wrong. The Court struck down
the McCain-Feingold law as a violation of free speech rights and
invited billions of corporate dollars into American elections.

Justice Anthony Kennedy wrote the opinion in Citizens United
for the Court. At first, Justice Kennedy's opinion sounds like a ring-
ing defense of free speech and American democracy. He writes that
the government may not “ban speech.” Yes! All “speakers” must be
allowed and no “voices” may be silenced. Yes! The government can-
not restrict a “disadvantaged person or class” from speech. Yes! All
“citizens, or associations of citizens,” must have a right to get their

views about candidates or anything else out to the people. Of course!
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But wait. Who are these “voices,” “speakers,” and “disadvan-
taged persons”? They are corporations, particularly global corpo-
rations with trillions of dollars in revenue and profits. And what
was this onerous “ban on speech” A rather weak law that said a
corporation may not, within sixty days of an election, spend its
“general treasury” money to support or attack candidates for fed-
eral office. That's it.

The Court announced its decision on a cold January day in
2010 when most Americans were anxious about millions of job
losses, angered by national debt and massive deficits deepened
by corporate bailouts, and worried about our military and global
strength overstretched by distant wars while China, Germany,
and other economic powerhouses at peace charged ahead. Now
the Supreme Court says corporations are “disadvantaged persons”

with “rights” that trump and invalidate our laws?

The Initial Response

Immediately, four dissenting justices on the Court, led by eighty-
nine-year-old Justice John Paul Stevens, sounded the alarm.
Justice Stevens’s ninety-page dissent, among his last work before
retiring, may be his greatest legacy.

Stevens, born and raised in Chicago, had enlisted in the US
Navy on December 6, 1941, the day before the Japanese attack
on Pearl Harbor, and received the Bronze Star for his service in
World War II. He then began a twenty-five-year career as a law-
yer and represented numerous corporations in antitrust cases. In
1969, Stevens led the investigation and prosecution of corrupt
judges in Illinois and was hailed for his fair, honest, and deter-
mined approach. A Republican, he was appointed to the Court by
President Gerald Ford in 1975. It would be difficult to find a more

honest, moderate, and balanced judge.
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Alarmed by the majority’s decision, Stevens took the unusual
step of reading his dissent aloud in the Supreme Court’s public
chamber. Although the elderly judge’s voice at times faltered, his
words were unmistakable. Stevens called the Court’s action in Cit-
izens United a “radical departure from what has been settled First
Amendment law.” He blasted the Court’s conclusion that corpora-
tions, “like individuals, contribute to the discussion, debate, and
the dissemination of information and ideas that the First Amend-
ment seeks to foster.” Justice Stevens said that “glittering general-
ity” obscured the truth about what Citizens United really meant
for America, already suffering from undue influence of corporate

power. Then Justice Stevens said this:

The Framers [of our Constitution] thus took it as a given that
corporations could be comprehensively regulated in the service
of the public welfare. Unlike our colleagues [on the Supreme
Court], they had little trouble distinguishing corporations from
human beings, and when they constitutionalized the right to
free speech in the First Amendment, it was the free speech of
individual Americans that they had in mind. . . .

At bottom, the Court’s opinion is thus a rejection of
the common sense of the American people, who have recog-
nized a need to prevent corporations from undermining self-
government since the founding, and who have fought against
the distinctive corrupting potential of corporate electioneering
since the days of Theodore Roosevelt. It is a strange time to
repudiate that common sense. While American democracy is
imperfect, few outside the majority of this Court would have
thought its flaws included a dearth of corporate money in
politics.

Rejection of the Citizens United decision crossed all political

lines. President Obama called the decision a “strike at the heart
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of democracy.” John McCain, the 2008 Republican presidential
candidate, put it bluntly: “What the Supreme Court did is a com-
bination of arrogance, stupidity, and naivete, the likes of which
I have never seen.”® Others, including members of Congress,
labeled Citizens United the worst decision since the Supreme
Court ruled in the 1856 case of Dred Scott v. Sanford that Afri-
can Americans could never be American citizens. A founder of
the Tea Party said, Citizens United “just allows them to feed the
machine. Corporations are not like people. Corporations exist for-
ever; people don't. Our founding fathers never wanted them; these
behemoth organizations that never die. . . . It puts the people at a
tremendous disadvantage.”"”

Polls confirmed that more than 75 percent of Independents,
Republicans, and Democrats alike rejected the decision.'® People
formed groups to launch a constitutional amendment campaign
to overturn the decision and corporate rights, and pushed for pub-
lic funding of elections, disclosure, and other reform to lessen the
damage of Citizens United.

Since that January day in 2010, millions of Americans have
signed petitions calling on Congress to send a constitutional
amendment reversing the Court’s decision in Citizens United to
the states for ratification. Many worked in their communities to
enact constitutional amendment resolutions. By the beginning of
2014, constitutional amendment resolutions had passed by over-
whelming margins in sixteen states and more than 500 cities and
towns in every region of the country. Put on notice, more than
160 members of the House and Senate have cosponsored consti-
tutional amendment bills."”

Why this reaction? The real people are not buying the meta-
phors of corporations as “speakers” or “disadvantaged persons.”
They do not agree that corporate and union money is simply

“ . ”
another “voice.
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Rather, most Americans understand two fundamental truths
about our Constitution and system of government that the Court
got wrong: First, corporations are not entitled to the inherent,
human rights that “we, the people” wrote into our Constitution.
Large corporations already have far too much power in America
and across the world, and requiring that we allow that power to
be deployed without limit in elections and government will be
the death of democracy and republican government. Second,
with respect to elections and representation in government, every
American, rich or poor, has the same right to speak, participate,
be represented in government, and serve if their fellow citizens so
desire. At election time and in governing, Americans indeed are
created equal. We are citizens, not mere spectators to arguments
among factions of the rich.

Senator John McCain summed it up: “[We] need a level play-
ing field and we need to go back to the realization that Teddy
Roosevelt had that we have to have a limit on the flow of money,

and that corporations are not people.”*

Roots of Citizens United: Earth Day 1970

To see how the Citizens United disaster happened, we need to go
back to the 1970s and the formation of the organized corporate
campaign to put American democracy on a leash. First came a
wave of engaged citizens and responsive government, then came
the corporate reaction. Citizens United could not have resulted
without the deliberate drive for corporate power and rights that
began four decades ago.”!

After a century of industrialization, Americans had by 1970
had enough of corporations using our rivers, air, oceans, and land
as sewers and dumps, leaving most people and communities with
the costs and giving the profits to shareholders. One day in April

1970, twenty million Americans of every age and political party
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came out into the streets and the parks to celebrate the first Earth
Day. They demanded a better balance between corporations and
people and better stewardship of our land, water, and air. Look
at the photos from this first Earth Day and you will see families
with children, men in suits and ties and neatly dressed women,
working- and middle-class Americans, people of all ages and races.

These millions continued a longstanding American prin-
ciple of guarding against concentrated corporate power that might
overwhelm the larger interests of the nation. This nonpartisan
tradition goes back not only to Franklin Roosevelts New Deal,
not only to Theodore Roosevelt's Square Deal, but to the found-
ing of America. James Madison, a chief architect of the Constitu-
tion, wrote in the early 1800s that “incorporated Companies with
proper limitations and guards, may in particular cases, be useful;
but they are at best a necessary evil only."** Always willing to be
more colorful, Thomas Jefferson said that he hoped to “crush in
its birth the aristocracy of our monied corporations, which dare
already to challenge our government to a trial of strength and bid
defiance to the laws of our country.”*

In the 1830s, President Andrew Jackson and his allies battled
against the partisan activity of the Second Bank of the United
States, a corporation. Jackson pressed the urgent question of
“whether the people of the United States are to govern through
representatives chosen by their unbiased suffrages or whether the
money and power of a great corporation are to be secretly exerted
to influence their judgment and control their decisions.””* Even
President Martin Van Buren, hardly a radical, warned of “the
already overgrown influence of corporate authorities.””

That first Earth Day in 1970 again awakened our government
to the necessity of restoring the balance of corporate power and
public interest, of those who control powerful corporations and

the rest of Americans. With a Republican president in the White
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House and bipartisan support in Congress, the extent of reform
that quickly followed in the months and a few short years after

the first Earth Day remains astonishing:

" Environmental Protection Agency

® Clean Water Act

m Federal Water Pollution Control Amendments
® Clean Air Act Extension

® Toxic Substances Control Act

® Safe Drinking Water Act

" Wilderness Act

® Surface Mining Control and Reclamation Act
" Endangered Species Act

® Marine Mammal Protection Act

= Resource Recovery Act

w First fuel economy standards for motor vehicles

These 1970s reforms were long overdue. For a time, they
worked, and they made a profound difference in the quality of
life of the vast majority of Americans. No longer could dumping
untreated sewage and toxic waste in our waters be considered a
standard business practice; no longer could corporations walk
away from hazardous waste and chemical sites; more wilderness
areas preserved more of our birthright and that of future Ameri-
cans; new laws rejected the industry view that we just had to live
with the discharge of brain- and organ-damaging lead from mil-
lions of cars and the spread of lead paint in every building in the
land; access to clean, safe water was assured for far more Ameri-

cans; and much more.
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The market did not do this. We did this by acting as citizens
in a republic.

As with every time in American history, of course, the 1970s
were times of crisis and challenge. Yet the American people
worked the levers of democracy and saw a connection between
those levers—voting, organizing, debating, petitioning, march-
ing—and our government’s conduct.

Environmental balance was not all. We often remember the
strife and problems of the late 1960s and early 1970s but think of
the progress for the country: in race and gender equality; ending the
Vietnam War; real wage growth for average Americans; global lead-
ership in trade and commerce and manufacturing; steady, compre-
hensive, creative, and effective resistance across the globe to dictatorial
communism; public accountability when the president broke the law;
more open government and better congressional oversight; manage-
able debt and budgets in Washington, D.C., and the states; employee
rights and safety; and a constitutional amendment to enfranchise
millions of Americans from eighteen to twenty years old. The people
demanded change; our government delivered change.

The biggest corporations on the planet, however, did not cele-
brate the responsive democracy that followed Earth Day. Instead,
they organized to fund a sustained program to take political
power and rights for themselves and away from average Ameri-
cans. With Citizens United, we see the end game of this project,

but it has been years in the making,

1971: Lewis Powell and the
“Activist-Minded Supreme Court”

In late August 1971, Lewis Powell, a mild-mannered, courtly,
and shrewd corporate lawyer in Richmond, Virginia, soon to be

appointed to the US Supreme Court, wrote a memorandum to
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his client, the US Chamber of Commerce. The next day, he trav-
eled to the Chamber’s offices in Washington, D.C., to meet with
the leaders of the powerful lobby. There, Powell outlined a critique
and a plan that changed America.*®

Powell, like the Citizens United dissenter Justice John Paul
Stevens, was a decorated World War II veteran who had returned
home to build a respected law practice. By all accounts, he was a
gentleman—reserved, polite, and gracious—and a distinguished
lawyer and public servant. Commentators and law professors cite
Powell’s “qualities of temperament and character” and his “mod-
est” and “restrained” approach to judging”” At his funeral in
1998, Sandra Day O'Connor, who had joined the Supreme Court
in 1987, said, “For those who seek a model of human kindness,
decency, exemplary behavior, and integrity, there will never be a
better man."*® Even the rare critic will cite Lewis Powell’s decency
and kindness.?

Much about these accounts must be true, but none tells the
whole story of Lewis Powell. All of them, and even the principal
Powell biography, omit the details of how he used his gifts to
advance a radical corporate agenda. It is impossible to square this
corporatist part of Powell’s life and legacy with any conclusion of
“modest” or “restrained” judging.

Powell titled his 1971 memo to the US Chamber of Com-
merce “Attack on American Free Enterprise System.” “No
thoughtful person,” he explained, “can question that the American
economic system is under broad attack.” In response, corporations
must organize and fund a drive to achieve political power through
“united action.” Powell emphasized the need for a sustained,
multiyear corporate campaign to use an “activist-minded Supreme
Court” to shape “social, economic and political change” to the

advantage of corporations.
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Powell continued:

But independent and uncoordinated activity by individual
corporations, as important as this is, will not be sufficient.
Strength lies in organization, in careful long-range planning
and implementation, in consistency of action over an indefinite
period of years, in the scale of financing available only through
joint effort, and in the political power available only through

united action and national organizations.

The roots of Citizens United lie in Powell’s 1971 strategy to
use “activist” Supreme Court judges to create corporate rights.
“Under our constitutional system,” Powell told the US Chamber
of Commerce, “especially with an activistminded Supreme Court,
the judiciary may be the most important instrument for social,
economic and political change.”

Powell’s call for “business to go on the offensive” should not
be misunderstood as a “conservative” or “moderate” reaction to the
excesses of “liberals” or “big government.” Rather, to understand
the perspective of Powell and his allies is to understand the differ-

ence between a conservative and a COI‘pOI‘Q.tiSt.

Powell and the Tobacco

Corporations Show the Way

By 1971, Lewis Powell was a director of more than a dozen large
corporations, including Philip Morris Inc., a global manufacturer
and seller of cigarettes. Powell joined the Philip Morris board of
directors in 1964, when the corporation sought to mitigate the
US Surgeon General’s report about the grave dangers of smoking.
Powell remained a director, and an executive committee member,
of the cigarette company until his appointment to the Supreme

Court in 1971. Powell also advised the Tobacco Institute, a
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lobbying and misinformation shop that was stripped of its corpo-
rate charter in the 1990s after decades of using phony science and
false statements to create a fraudulent “debate” about smoking
and health.>®

The cigarette corporations’ response to public efforts to
address addiction, smoking, and health is a big part of the larger
story of how corporations undermined the Constitution and
American democracy. The tobacco companies, with Powell’s
encouragement, began testing the ideas that Powell urged upon
the US Chamber of Commerce in 1971. By a campaign of aggres-
sive resistance to efforts to address the devastating social and
public costs of its lethal products, the cigarette corporations cre-
ated a model. As a director and an executive committee member
of Philip Morris, Powell shared responsibility for the fraudulent
attack on the conclusions of scientists and the surgeon general by
the cigarette industry and for its false insistence for years that “no
proof” showed cigarettes to be unhealthy.

Hints of this work can be seen in the Philip Morris annual
reports issued during Powell’s tenure as a director. We now know,
thanks to recent findings of a federal judge, that many of the
assertions in these annual reports were knowingly false. Accord-
ing to the reports themselves, these statements and others were

made “on behalf of the board of directors,” including Powell:

1964: “The industry continues to support major research
efforts directed towards resolving the many unanswered
questions on smoking and health.”

1967: “The year 1967 was marked by an intensification of
exaggerated claims made relative to the possible adverse
health effects of smoking on health. ... We deplore the
lack of objectivity in so important a controversy. . . .
Unfortunately the positive benefits of smoking which
are so widely acknowledged are largely ignored by many
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reports linking cigarettes and health, and little attention
is paid to the scientific reports which are favorable to
smoking,”

1967: “We would again like to state that there is no biological
proof that smoking is causally related to the diseases
and conditions claimed to be statistically associated with
smoking . .. no proof that the tar and nicotine levels in
smoke are significant in relation to health.”

1970: “Often the scientific information which is relied on to
indict cigarette smoking is of dubious validity.”

Powell endorsed these false statements as a director and exec-
utive committee member. He also actively encouraged the disin-
formation campaign, congratulating the Philip Morris CEO for
the company’s “attacks” (as the industry called it) on the American
Cancer Society and urging the CEO to “restrain” the “extremism”
of the Cancer Society and scientists.”

Absent proof, it might be reckless to say that Philip Morris
and the other tobacco corporations engaged in a willful, aggres-
sive, wide-ranging conspiracy and racketeering enterprise so that
the corporations could sell more products that kill people. Now
that the evidence is in, however, we know that this is exactly what
happened. We know, thanks to scientists, victims of the conspir-
acy, state attorneys general (both Democrats and Republicans),
the US Department of Justice (under both Presidents Bill Clin-
ton and George W. Bush), and Judge Gladys Kessler and a panel
of US Court of Appeals judges appointed by Presidents Ronald
Reagan, Bill Clinton, and George H. W. Bush.

In 2006, the US Department of Justice took the cigarette cor-
porations to trial, alleging that they had engaged in a racketeer-
ing conspiracy. Eighty-four witnesses testified in the nine-month
trial, and hundreds of internal corporate secrets were finally

exposed. When the verdict came in, Judge Kessler concluded
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that “overwhelming evidence” proved that the cigarette corpora-
tions ‘conspired together” to fraudulently deny that cigarettes
caused cancer, emphysema, and a long list of other fatal diseases;
to manipulate levels of highly addictive nicotine to keep people
smoking; to market addictive cigarettes to children so that the
corporations would have “replacement smokers” for those who
quit or died; and that they “concealed evidence, destroyed docu-
ments, and abused the attorney-client privilege to prevent the
public from knowing about the dangers of smoking and to protect
the industry” from justice.””

As counsel to the cigarette industry and as a Philip Morris
director, Powell already had begun testing the use of activist-
minded courts to create corporate rights. In one case in the late
1960s, Powell argued that any suggestion that cigarettes caused
cancer and death was “not proved” and was “controversial.
According to Powell, the Federal Communications Commission
wrongly violated the First Amendment rights of cigarette corpora-
tions by refusing to require “equal time” for the corporations to

respond to any announcement that discouraged cigarette smoking
as a health hazard.”

Even the US Court of Appeals for the Fourth Circuit, based
in the tobacco-friendly South, rejected this claim. Although Pow-
ell lost that time, he went on to win far more than he could have
imagined after he got on the Supreme Court and helped change
the Constitution.

Powell’s 1971 memo to the US Chamber of Commerce laid
out a corporate rights and corporate power campaign. The Cham-
ber and the largest corporations then implemented these recom-
mendations with zeal, piles of money, patience, and an activist
Supreme Court. In equating corporations with “We, the People”
in our Constitution, no justice would be more of an activist than

Lewis Powell after he joined the Supreme Court in 1972.
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1972: Powell Gets His Chance
In January 1972, the US Senate confirmed President Nixon's

nomination of Lewis Powell to the Supreme Court. In a private
farewell dinner, The Philip Morris CEO hosted a celebration of
Powell’s achievement and the corporation provided him with a
judicial robe to wear during his service on the Court.**

President Nixon filled two Supreme Court vacancies that
month, the other going to William Rehnquist, a conservative
Republican lawyer from Phoenix, Arizona. Rehnquist had never
been shy about his conservative views, which were well known
and, to some, controversial. At the same time, neither Congress
nor most Americans knew of Powell’s corporatist views. In his
Senate confirmation hearing, no one asked about his recent pro-
posal to the US Chamber of Commerce recommending the use
of an “activistminded Supreme Court” to impose those views
on the nation. No one asked because Powell, and the Chamber
kept Powell’s memo secret; neither disclosed the memo during his
background check or confirmation proceedings.”

Once on the Court, these two Nixon appointees followed very
different paths. Justice Powell would go on to write the Court’s
unprecedented decisions creating a new concept of “corporate
speech” in the First Amendment. Using this new theory, the
Court struck down law after law in which the states and Congress
sought to balance corporate power with the public interest. With
increasing assertiveness after Powell retired in 1987, the Supreme
Court has used the new corporate rights theory to invalidate laws
concerning food, the environment, public health and drugs, finan-
cial and insurance reform, and more >

Powell helped shape a new majority, but several justices resisted
the new model of “corporate rights” The most vigorous resis-

tance came from the conservative Justice William Rehnquist. He
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grounded his dissents in the fundamental proposition that our Bill
of Rights sets out the rights of human beings, and corporations are
not people. For years, Rehnquist maintained this principled conser-
vative argument, warning over and over again that corporate rights

have no place in our republican form of government.””

Here Come the Foundations

Despite the Rehnquist dissents, Powell’s vision of an unregulated
corporate political “marketplace,” where corporations are freed by
activist courts from the policy judgment of the majority of people,
won out. Powell, of course, could not have acted alone. He could
not have moved a majority of the Court to create corporate rights
if no one had listened to his advice to organize corporate political
power to demand corporate rights. Listen they did—with the help
of just the sort of massive corporate funding that Powell proposed.

Corporations and corporate executives funded a wave of new
“legal foundations” in the 1970s. These legal foundations were
intended to drive into every court and public body in the land the
same radical message, repeated over and over again, until the bizarre
began to sound normal: corporations are persons with constitu-
tional rights against which the laws of the people must fall.

Huge corporations, including Powell’s Philip Morris, invested
millions of dollars in the Chamber of Commerce’s National
Chamber Litigation Center and other legal foundations to bring
litigation demanding new corporate rights. In rapid succession,
corporations and supporters funded the Pacific Legal Founda-
tion, the Mid-Atlantic Legal Foundation, the Mid-America Legal
Foundation, the Great Plains Legal Foundation (Landmark Legal
Foundation), the Washington Legal Foundation, the Northeast-
ern Legal Foundation, the New England Legal Foundation, the
Southeastern Legal Foundation, the Capital Legal Center, the

National Legal Center for the Public Interest, and many others.’®
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These foundations began filing brief after brief challeng-
ing state and federal laws across the country, pounding away at
the themes of corporations as “persons,” “speakers,” and holders
of constitutional rights. Reading their briefs, one might think
that the most powerful, richest corporations in the history of
the world were some beleaguered minority fighting to overcome
oppression. The foundations and the corporate lawyers argued,
“Corporations are persons” with the “liberty secured to all per-
sons.” They used new phrases like “corporate speech,” the “rights
of corporate speakers,” and the “corporate character of the
speaker.” They demanded, as if to end an unjust silence, “the right
of corporations to be heard” and “the rights of corporations to
speak out.”

This campaign sought to redefine the very role of corpora-
tions in American society. The message was insistent: We should
no longer think of corporations as useful but potentially insidious
industrial economic tools. We should no longer be concerned that
corporations might leverage massive economic power into massive
political power or trample the public interest for the profit of the
few. Instead, we should think of corporations as pillars of liberty,
institutions that Americans can trust. They would protect our
freedom for us. They would stand up to “government” for us.

A 1977 brief written by the Chamber of Commerce, for exam-
ple, argued that the Court should strike down a state law that lim-
ited corporate political spending in citizens’ referendum elections
because corporations help maintain our freedoms: “Business’s social
role is to provide the people a valuable service which helps maintain
their freedoms. . . . The statute at issue prevents the modern corpo-
ration from fulfilling a major social obligation. . ..

By 1978, the millions of dollars that corporations invested
in this campaign began to pay off. The first major victory came

in 1978 with a successful attack on a Massachusetts law in First
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National Bank of Boston v. Bellotti. Several international corpo-
rations—including Gillette, the Bank of Boston, and Digital
Equipment Corporation—filed a lawsuit after the people of
Massachusetts banned corporate political spending intended to
influence a citizen ballot initiative. Justice Lewis Powell cast the
deciding vote and wrote the 5—4 decision wiping off the books
the people’s law intended to keep corporate money out of citizen
ballot questions.** For the first time in American history, corpora-
tions had successfully claimed “speech” rights to attack laws regu-
lating corporate money in our elections.

With that success, an emboldened corporate rights campaign
next attacked energy and environmental laws. In the 1982 case
of Central Hudson Gas & Electric Corporation v. Public Service
Corporation of New York, utility corporations and the new array
of corporate legal foundations all argued that a New York law
prohibiting utilities from promoting energy consumption violated
the corporations’ rights of free speech. The corporations won
again, and again Justice Powell wrote the decision for the activ-
ist Supreme Court that he had imagined in his 1971 Chamber
of Commerce memo. The corporate interest in promoting energy
consumption for corporate profit trumped the people’s inter-
est in energy conservation.”’ Over a period of six years, Justice
Powell wrote four key corporate rights decisions for the Supreme
Court. These unprecedented cases transformed the people’s First
Amendment speech freedom into a corporate right to challenge
public oversight and corporate regulation.

Powell led a majority of the Court to accept the repeated man-
tra that “corporations are persons” and corporate “voices” must be
free, and the sustained attacks on the people’s laws continued for
the next two decades. Oil, coal, and utility corporations, tobacco
corporations, chemical and pharmaceutical corporations, alcohol

corporations, banking and other Wall Street corporations, and
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many others all successfully claimed corporate speech rights to
invalidate federal, state, and local laws. As you will see in Chapter
Two, corporations even succeeded in attacking the right of par-
ents to know whether the milk they fed their children came from
cows treated with Monsanto’s genetically engineered recombinant
DNA bovine drug,

In 2007, the Chamber of Commerce’s National Chamber Lit-
igation Center celebrated thirty years of using judicial activism on
behalf of corporations and admitted that it was the “brainchild of
former US Supreme Court Justice Lewis Powell.” The brainchild,
with its motto of “Business Is Our Only Client,” bragged about
such “victories” as convincing the Supreme Court to throw out a
decision by a jury of people to impose punitive damages for the

unlawful conduct of Philip Morris.*

The Consequences

The success of the Powell-Chamber of Commerce plan trans-
formed American law, government, and society, with two devas-
tating consequences for the country. First, corporations gained
vastly increased political power at the expense of average citizens.
Corporations poured out money to lobbying and election cam-
paigns and to help friendly politicians and hurt unfriendly poli-
ticians. With even modest reform crushed by corporate rights
decisions such as First National Bank of Boston v. Bellotti—and
now much more so, Citizens United—corporations could threaten
and deliver “independent expenditure” campaigns against politi-
cians who did not bend their way. Corporate money to influence
legislative votes and politician behavior lost its scandalous, shame-
ful nature. Bags of corporate cash were no longer bags of cash;
they were “speech.” How could “speech” be corrupt or scandalous?

Washington, D.C., and many state capitals became play-

grounds for corporate lobbyists, and our elected representatives
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became increasingly disconnected from the will of the people. With
the new, organized corporate radicalism, staggering amounts of cor-
porate money flooded Washington, D.C., and our political system.
Between 1998 and 2013, for example, the Chamber of Commerce
alone spent more than $1 billion on lobbying.* Pharmaceutical and
health care corporations spent more than $5.7 billion on lobbying
in those years.** Three corporations seeking military contracts—
Northrop Grumman Corporation, Lockheed, and Boeing—spent
more than $660 million on lobbying. GE Corporation ($298 mil-
lion), AT&T ($162 million), the pharmaceutical lobby PHRMA
($246 million), ExxonMobil ($193 million), Verizon ($183 million),
and many more corporations all joined the lobby-fest.* In the states,
corporate-funded lobbying entities such as the American Legislative
Exchange Council (ALEC) and the State Policy Network began
to dominate legislatures.*® Financial, labor, energy, environmental,
health care, trade, and other policy tilted sharply in favor of corpo-
rate interests; the hurdles for advancing the public interest became
much higher.

Second, “corporate rights” created a corporate trump card
over public interest laws. If laws that were inconvenient to cor-
porate business models somehow made it through the lobbyist
machine, corporations now had constitutional “rights” to attack
the laws in the courts. It no longer mattered if the majority of
people and our representatives chose laws to curb pollution,
require disclosure, protect the public health, or nurture small
businesses and local economies. The democratic process was no
longer enough to decide the issue. After the creation of “corporate
speech” rights, it was now up to judges, rather than the people, to
decide whether the law served an “important” interest and was not
too “burdensome.”

And not just any judges would make these decisions. As with

the other branches of government, corporations have captured
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the courts. Several recent studies by legal scholars confirm that
the current Supreme Court favors corporations over people more
than ever before, and the impartiality of justice in the states is
eroding rapidly.” After Citizens United, corporate interests began
dumping ever more money into state judicial elections. In twenty
state Supreme Court elections in 2012, the campaigns spent $56
million (compared with less than $6 million in 1990). Ten donors
alone contributed $19.6 million, with much of the money coming
from R. J. Reynolds Tobacco and other corporations.* Accord-
ing to the American Constitution Society, “The data confirm a
significant relationship between business group contributions
to state supreme court justices and the voting of those justices in

cases involving business matters.”’

The Lost Promise of Earth Day
On that long ago Earth Day in 1970, Americans reclaimed the

water, air, land, and forests that belong to all of us and to our
descendants. We reclaimed the promise of government of the
people, where people and our representatives would weigh, debate,
and decide the balance of private and public, corporate and
human. Since that spring day in 1970, we have pushed resources
and the ecological systems on which life depends to the breaking
point. Even as the oil, gas, and coal corporations mimic the strat-
egy of the cigarette corporations to create a fraudulent “contro-
versy” and “open question” about the global warming “hoax,” we
have ripped past the point of no return on climate catastrophe.
Although the evidence of national and global environmental
destruction at a level that will challenge our civilization and way
of life is more compelling now than it was back in 1970, our lead-
ers in government are not even debating, let alone enacting, pos-
sible solutions. Incredibly, the current debate in Congress is not

what we can do to save our world but whether Congress should
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strip the Environmental Protection Agency of its authority to
regulate pollution that causes the global climate crisis.

Corporate media might tell you that the reason for inaction
is that Americans oppose environmental regulation and oppose
drastic changes to address the energy and environmental crisis.
Yet there is little reason to believe that this is true. In fact, try an
experiment. Find a moment to talk seriously in a nonpolitical,
nonconfrontational way with your friends, neighbors, or family
members, regardless of what political party or philosophy they
may favor. I bet that you will find that they, too, think that we
cannot rely on corporations to protect freedom for us and that
corporate business as usual will condemn us to disastrous energy,
economic, and environmental policies and will ensure that we pass
to our children a very bleak and weak nation and world.

This basic understanding of the connection between our state
of decline and crisis on one hand, and our corporate-driven energy,
environmental, economic, foreign, and military policy on the
other, is one of the many points of consensus among the American
people that the corporatist political elite ignores. According to an
independent, nonpartisan 2010 Pew Research poll, for example,
huge majorities of Americans favor better fuel efficiency standards
for cars and trucks (79 percent), more funding for alternative
energy (74 percent), more spending on mass transit (63 percent),
and tax incentives for hybrid or electric vehicles (60 percent).

Similarly, for years, most Americans have supported, and still
support, stronger, not weaker, environmental and energy policies.
This is true even in times of recession, terrorism, and deep concern
about budgets. From 1995 to 2008, when the independent mul-
tiyear Gallup poll question was last asked, through every variety
of political environment, from good economies to bad, from ter-

rorist attacks to war, the American people have been consistent in
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their response. More than twice as many Americans say we need
“additional, immediate, and drastic action” to prevent major envi-
ronmental disruption compared to those who say “we should just
take the same actions we have been taking on the environment.”
The percentage of those identifying a need for “drastic, immedi-
ate action” was 35 percent in 1995, 38 percent in 2007, and 34
percent in 2008. When you add in those who say “we should take
some additional action,” the range of Americans who want bet
tet, stronger, tougher environmental protection stayed between 80
and 90 percent for more than a decade. The percentage of those
who chose the status quo answer (“we should just take the same
actions we have been taking on the environment”) ranged from 13
to 20 percent. And even after years of corporate-funded confusion
and denial about the environment, the vast majority of Americans
still worried about the quality of the environment (69 percent)
and global warming (58 percent) “a great deal” or “a fair amount”;
only 16 percent believe that our government does “too much” to
protect the environment.”

Polls are not infallible, but I suspect that these results would
be duplicated in most family discussions around the dinner table.
And T believe that we would see a similar disconnect between
what people know about the state of our nation and the world
and what the corporate-dominated government does. Whether
the issue is the environment, the economy, the decades of wars in
the Middle East, bloated military budgets, corporate agriculture
subsidies and industrial food systems, or other corporate welfare,
what most people think or want out of our government does not
matter much anymore.

We have become accustomed to thinking that we cannot
change, that our problems are too big, that our government can-

not be effective. This was not always so, and it does not have to be
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so now. The choice we face in America now about whether to suc-
ceed or fail begins with our choice about whether we agree with
Lewis Powell, the US Chamber of Commerce, and the corporate
rights movement that massive, global corporate entities are the

same as people.
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Chapter Two
Corporations Are Not
People—and They Make
Lousy Parents

If the tobacco companies really stopped marketing
to children, the tobacco companies would be out of
business in 25 to 30 years because they will not have
enough customers to stay in business.

—Bennett Lebow, cigarette corporation CEO!

#*k you.” That (without the sanitiz-

ing symbols) is what Bad Frog

Brewery, Inc., a corporation chartered under Michigan law,
demanded the constitutional right to have on its labels. In the
mid-1990s, the corporation wanted to market its beer with a
foul-mouthed frog who, as the label said, “he just don't care.” The
corporation offered a mascot on the label, a large cartoon frog ele-
vating its middle finger. Because New York law prohibits alcohol
labels that are “obscene or indecent” and “obnoxious or offensive to
the commonly and generally accepted standard,” the state liquor
authority refused to approve the label for sale in New York. The
corporation balked at complying with the law and filed a lawsuit
against the New York State Liquor Authority and the people who

served on it.
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At first, Bad Frog insisted that the up-yours gesture was a
“symbol of peace, solidarity, and goodwill.” After taking the case
to the federal appeals court in New York, the corporation admit-
ted that its beer label conveyed, “among other things, the message
‘t#*! you.” (The court decision helpfully explains that this was
“presumably a suggestion of having intercourse with yourself.”)
Noting the “serious issues” in the case, the court ruled in Bad
Frog’s favor and voided the New York law, leaving the people
powerless to stop corporations from spewing vulgarities from beer
shelves across the land.?

OK, it’s not the most serious case in the world. Maybe most
people don't really care if lewd beer labels fill the shelves, although
the people of New York cared enough to have a law preserving
some decency in the beer aisle. Still, the case of the finger-waving
frog reflects the hallmarks of the new corporate rights era: the
shameless (“honest, the finger means peace, solidarity, and good-
will”), the irresponsible (“he just don't care,” placed beside the
health warning label), and the display of power over the people
(“we will do whatever sells, and your law can't stop us”). These
themes now run through far more serious areas of our national,

community, and family life than beer labels.

Beyond Beer Labels

The fabrication of corporate constitutional rights has not only
changed our politics and law; corporate rights and corporate
power affect everything: the water we drink, the air we breathe,
the food we eat, what our kids learn in school (and what they buy
on the way home), what kind of health care we get, the wars we
fight, and the taxes and debt generations to come will carry.

Do you want to know if your food is safe? Do you want to
be able to choose milk, cheese, and yogurt from cows that are not

injected with a genetically engineered drug that is banned in most
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of the world? Do you want to know if your water supply has been
contaminated with diesel fuel, toxic chemicals, and radiation so that
global energy corporations can “frack” natural gas? Do you want to
stop toxic-pesticide manufacturers from claiming that their products
are “safe for kids” in big letters on the label? Do you want the school
to which you are required to send your kids to be inundated with
youth-targeting advertisements? Do you want college education to
be available without Wall Street corporations sucking billions of dol-
lars of tax money into Ponzi-like for-profit student-debt schemes? In

the new corporate rights era, the corporations say you can'.

The Right to Addict Kids
What should we do when a wealthy, suit-clad drug pusher sidles

up to children and uses cartoon images and tricks to exploit teen
insecurities and risk-taking to get kids hooked on a fatal drug?
What kind of person would hang around a school yard trying
to get teens and preteens hooked on an addictive drug known
to kill hundreds of thousands of people a year? That's exactly
what Philip Morris and the other cigarette corporations did for
decades. When parents, lawmakers, prosecutors, and judges tried
to stop them, the cigarette corporations self-righteously insisted
on the corporate “free speech right” to say, well, to say what Bad
Frog Brewery likes to say.

In the late 1990s, the people of Massachusetts tried to protect
school kids from the cigarette companies’ “youth-targeting” cam-
paigns, banning cigarette ads within 1,000 feet of a school or play-
ground. The US Supreme Court struck down the law in 2001,
calling it a violation of the speech rights of the cigarette corpora-
tions. In many ways, this case shows how much our courts and
our Constitution have shifted away from the people and to corpo-
rations in the years since the 1970s, before the Powell-Chamber

of Commerce campaign began.
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Back in 1971, Lewis Powell, as a private lawyer for the
cigarette companies, argued that the corporations had a First
Amendment right to spread corporate lies in response to what the
corporations called propaganda about smoking and health. He
and the cigarette industry were laughed out of court.’ Back then
(and in the two hundred years before that), the corporate legal
foundations and the Supreme Court had not grafted the new con-
cept of corporate speech into the Bill of Rights. Thirty years later,
though, everything had changed. In 2001, the Supreme Court did
exactly what the cigarette corporations asked, striking down the
Massachusetts law that required cigarette advertisements to stay

1,000 feet away from schools and playgrounds.

Why Did We Need a School
Playground Cigarette Law?

Inside the tobacco corporations, they referred to children as
“replacement smokers.” Corporate marketing plans and sales doc-
uments analyzed the need to replace smokers who died; children
younger than eighteen years old were prime targets. The cigarette
corporations had studies showing that if kids did not start smok-
ing by the time they were eighteen, they probably never would
become regular smokers. For decades, the cigarette corporations
secretly researched nicotine, smoking, and the habits of teenag-
ers. They spent millions of dollars on teenager tracking, market-
ing, and manipulation. Internally, the cigarette companies called
addicting teens to cigarettes a “key corporate priority.”

For decades, cigarette corporations tried to dispute allegations
like these. They can do so no more after the Court of Appeals
affirmed the 1,000-plus-page decision of Judge Kessler, the fed-
eral judge who oversaw the 2006-2007 racketeering trial of the
cigarette corporations. Judge Kessler concluded: “The evidence is

clear and convincing—and beyond any reasonable doubt—that
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Defendants have marketed to young people twenty-one and under
while consistently, publicly, and falsely denying they do so0.”

Judge Kessler’s judicious reference to “young people under
twenty-one” actually gives the cigarette corporations more credit
than they deserve. Inside the companies, the term “younger adult”
was a euphemism. Younger adult and YAS (meaning “younger
adult smoker”) are corporate-speak for child or teenager. Corpo-
rate marketing studies of YAS included children as young as ten
years old, and the companies studied the percentage of “twelve- to
seventeen-year-olds” who “smoked at least a pack a week.” They
called teens aged fifteen to nineteen the “new-smoker age group,”
and they noted with encouragement that “the thirteen-year-old
age group ‘shows the most dramatic increase in proportion of
smokers.”® The cigarette corporations knew that “YAS are the
only source of replacement smokers—[fewer] than one-third of
smokers start after age 18,” and the companies spent hundreds of
millions of dollars to increase sales to children between the ages of
twelve and seventeen.’

According to Judge Kessler: “Defendants realize that they
need to get people smoking their brands as young as possible in
order to secure them as lifelong loyal smokers.” She quoted dozens
of internal corporate documents, including an “opportunity analy-
sis” weighing how to exploit teen insecurities: “Socially insecure,
they gain reinforcement by smoking the brands their friends are
smoking, just like they copy their friends’ dress, hairstyle, and
other conspicuous things. To smoke a brand no one has heard
of—which all new brand names are—brings one the risk of ostra-
cism. It’s simply not the ‘in’ thing to do.”®

What makes people go to work each day, year after year, try-
ing to figure out how to hook children on smoking? A cigarette
executive provides the answer in a long-concealed internal docu-

ment: the possibility of billions of dollars in corporate profit. “If

39



CORPORATIONS ARE NOT PEOPLE

we hold these YAS for the market average of 7 years,” he wrote,
“they would be worth over $2.1 billion in aggregate incremental
profit. I certainly agree with you that this payout should be worth
a decent sized investment.” By the 1990s, the “decent-sized
investment” targeting kids for cigarette sales had succeeded in
ensuring that 72 percent of six-year-olds recognized the cartoon
symbol of Camel cigarettes.'

This is why several states, including Mississippi, Washington,
and Massachusetts, began law-enforcement actions against the
cigarette conspiracy. These cases began to uncover the truth about
the conduct of the cigarette corporations, and by 1998, Massa-
chusetts banned outdoor cigarette advertisements within 1,000
feet of a playground, elementary school, or secondary school."
Massachusetts attorney general Scott Harshbarger said the law
was needed “to stop Big Tobacco from recruiting new customers
among the children of Massachusetts.”?

In response, the tobacco corporations did not apologize and
change; they went on offense. They cried “Free speech!” and sued
to block the law. They turned to the Powell-Chamber corporate
rights theory that by 2000 had become a very potent tool for cor-
porations to evade responsibility, accountability, and public over-
sight. The corporate legal foundations imagined by Lewis Powell
and the Chamber of Commerce in the 1970s by now were fully
funded and rushed into the fray. They filed briefs alongside the
tobacco companies, demanding that the Supreme Court protect
the “vital role in American society” of corporations. They quoted
Henry David Thoreau and weirdly complained that during World
War II, “Commercial speech became a casualty as surely as
Veronica Lake’s ‘peekaboo’ hairstyle."

The corporate lawyers repeated the now familiar refrain that
corporations are the same as people. They said that restricting the

cigarette corporations’ advertising around playgrounds and school
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yards violates corporate speech rights under the First Amend-
ment." The Supreme Court, by this time fully shaped by the leg-
acy of Lewis Powell, agreed and struck down the Massachusetts
law.”” The law keeping Joe Camel and the cigarette ads away from
schools and playgrounds was dead.

Now, a decade later, the cigarette corporations and those
who lead them are unembarrassed by the federal verdict that they
engaged in an illegal racketeering conspiracy. They are using Citi-
zens United to go on offense. The usual corporate activists, includ-
ing the Chamber of Commerce Litigation Center (which has
described itself as Powell’s “brainchild”) has joined the cigarette
industry in the courts to block implementation of the 2009 Fam-
ily Smoking Prevention and Tobacco Control Act, which requires
updated warning labels. In August 2012, the Court of Appeals in
Washington struck down the new warning labels. Despite a strong
dissent, the majority ruled that the required warning labels violated
corporate First Amendment rights and a “broader concept of indi-

vidual freedom of mind” for corporations and people alike.'®

Cigarette Corporations Aren’t People

Sometimes First Amendment cases frustrate Americans because
the freedom at stake often is the freedom to say things that are
unpopular, cause offense, challenge or undermine government
policy supported by many, or inflict emotional pain. Infuriating
though that can be, people usually appreciate that the Supreme
Court’s protection of someone’s unpopular free speech also
protects a core American value and benefits all of us. When
the courts save the “right” of cigarette corporations to adver-
tise around playgrounds and elementary schools, or to conceal
product hazards, however, is a single human being made any
more free? Is our public debate and state of knowledge any more

expanded or enriched?
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When the government suppresses the speech of real people,
we all lose some of our freedom. Our ability to govern ourselves
is compromised when ideas and information are restrained, even
bad ideas and unpleasant information. When we regulate corpo-
rate economic conduct, though, what rights of anyone are lost? Is
speech even at issue at all?

The Massachusetts law regulated corporate conduct, not
speech. If the Massachusetts law curtails the youth-targeting
strategies of cigarette corporations, sales might drop, but how
does that create less freedom of speech for anyone? Any human
being who had something to say about cigarettes and youth smok-
ing remained free to say or write whatever that person wanted,
wherever and whenever he or she wanted, about cigarettes, youth
smoking, or anything else. The Massachusetts law about cigarette
advertising had nothing to do with people or groups of people
speaking, writing, or expressing their point of view in any way.
Even if someone wanted to stand outside a public park or school
with a sign saying, “I love cigarettes and kids should, too,” the
Massachusetts law did not touch them.

In the unlikely event that a real person actually did that,
though, what would happen? Perhaps we would see how free
speech is supposed to work in America: other people would talk
with the miscreant and ask him or her to consider whether that
was a decent thing to do. The creep might respond, and debate
would ensue. At some point, the cigarette enthusiast or his or
her opponents would get tired and move along. If the smoking
advocate really had strong views about the merits of smoking, the
debate might continue the next day when the person came back
again or in writing, interviews, meetings, or wherever people
wanted to talk, listen, and debate. The Massachusetts law pre-

vented none of that.
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Try talking or debating with Joe Camel; it doesnt work.
It doesnt work because Joe Camel and the corporation that
spawned him are not people. Corporations never get tired, and
they never move along until the money stops or the law steps in.
People speak. Corporations do not speak. With the Courts new
corporate speech theory, corporations won a dangerous immu-
nity from the will of the people, while real people and American
freedom gained nothing. Indeed, we lost freedom and a tool of

self-government.

Monsanto: Secret Genetically Modified Food

In 2013, people in the state of Washington brought a citizens’ ini-
tiative to the ballot to enforce their right to know if their food con-
tained genetically modified organisms, known as GMOs. As with
93 percent of Americans, they thought food containing GMOs
ought to be labeled so that people can make their own choices.”
With 93 percent favorability, victory might seem assured. Not
after Citizens United.

The year before the Washington initiative, Monsanto,
DuPont, PepsiCo, Nestle, and a few other corporations had
spent $46 million to defeat citizen initiative for GMO labeling in
California. The millions of corporate dollars saturated the state
with a false and misleading portrayal of the initiative as a “decep-
tive scheme” and “a blank check paid by the taxpayers” that would
“increase food costs by billions.”*®

In 2013, the chemical and GMO industry used the same play-
book in the Washington State initiative, spending more than $20
million. Led by Monsanto, five international corporations alone
contributed $14 million of the total.”” The GMO labeling proposal
failed by a narrow margin. Of the $20 million funding that defeat,

only $600 came from individuals or businesses in the state.
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People are not giving up on the right to know what is in our
food and to preserve the right to choose what kind of farming
and economy we wish to support. When a citizen initiative to
label GMO food eventually prevails though, litigation about
corporate rights to strike down the law is sure to follow. After
all, that’s exactly what happened to farmers and other people in
Vermont.

When the people in Massachusetts were battling for the right
to stop cigarette corporations from targeting children, people in
Vermont were in a fight of their own. As in Massachusetts, the
people of Vermont were about to learn that the rules had changed
and winning the debate and overcoming corporate lobbyists in the
legislative process is not enough anymore.

Monsanto is a transnational chemical, biotech, and industrial
corporation with more than $14 billion in annual global sales.
Monsanto’s products have included DDT, saccharine, aspartame,
sulfuric acid, Agent Orange, and various plastics and chemical
products. Now Monsanto focuses on genetically engineered agri-
culture and an array of pesticides and herbicides. In response to
questions about safety, Monsanto’s spokesperson says, “Monsanto
should not have to vouchsafe the safety of biotech food. Our inter-
est is in selling as much of it as possible. Assuring its safety is the
FDA’s job."°

In the 1990s, Monsanto started selling a genetically engi-
neered drug to be injected into the blood of dairy cows to force
them to produce more milk. The drug was rBST (also called
rBGH by some and labeled Posilac by Monsanto). Monsanto had
used recombinant (meaning artificially created) DNA to fabricate
rBST. BST stands for bovine somatotrophin, a naturally occur-
ring hormone in cows, and BGH refers to “bovine growth hor-
mone.” The r in rBST and rBGH stands for “recombinant DNA”

and refers to the Monsanto drug, which is not natural.

44



Chapter Two: Corporations Are Not People—and They Make Lousy Parents

Because of safety and other concerns, most free, democratic
countries in the world banned the use of tBST in any dairy prod-
uct intended for human consumption. Canada prohibited the
drug after “more than nine years of comprehensive review of the
effects of tBST on animal and human safety, and consideration
of the recent findings by two independent external committees.”*
All twenty-seven countries of the European Union, as well as
New Zealand and Australia, banned tBST. In the United States,
Monsanto got its way. The Food and Drug Administration (FDA)
quickly approved the use of rBST in 1993, brushing aside the
views of farmers, mothers and fathers, scientists, and other people
who had opposed approval.

Dexter Randall, a sixty-five-year-old dairy farmer who has
lived and worked in Vermont all his life, had joined others in
trying to stop the FDA from approving Monsanto’s drug. They
presented studies showing elevated antibiotic residues in milk
(increased antibiotics were needed because rBST increased disease
in cows). They pointed to other studies showing higher levels in
rBST milk of an insulin-like growth factor linked to breast cancer
in humans, as well as other dangers. They cited the absurdity of
forcing cows to produce more milk, driving milk prices lower, at a
time when family dairy farms all over the country were failing and
taxpayers were paying millions of dollars to keep milk prices high
enough to prevent a collapse of farm communities.

“Organic dairy farmers were already not getting paid enough
for their milk, and when rBGH went on the market they suffered
even more,” says Randall. “But in addition to these economic
concerns there were the health impacts of the product—the pos-
sible harm it could cause to livestock and humans. No long-term
studies had been done. None of the truth was brought out. Our
government let corporations override everything that made sense

to the people.”??
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The Vermont farmer says, “Zillions of studies were pre-
sented to the FDA, but anything they saw they just turned the
other way.” The FDA claimed that it lacked the authority to
consider “social” or “economic” factors or to require a label on
tBST dairy products. The FDA also reported that “a State that
has its own statute requiring food labeling based on a consumer’s
right-to-know would not be preempted by FDA from requiring
rBST labeling."”

Randall and many other people in Vermont went to work to
ensure that Vermont law would protect the people’s right to know.
“We lobbied our state senators and representatives, sent letters
to the editor, talked all over the place, made people aware of the
problem,” Randall says. “We basically held a protest in front of the
statehouse, just to get our legislators and the public to take notice.
We tried talking to our commissioner of agriculture and to other
officials there.”

Monsanto pushed back, and progress was slow. Randall says,
“There was always money overriding us—the industry rules. The
Grocers’ Association was screaming bloody murder, having to put
labels on their products. Is it such a crime? People were still going
to buy their products, but now they had a choice. I've always been
a person for choice—you need to choose what size pants you'e
going to buy, don't you?”

Finally, after organizing, researching, testifying at hearings,
and letter writing, the people persuaded the Vermont legisla-
ture to pass, and the governor to sign, a law to protect the right
to know about our food. The Vermont law said, “If tBST has
been used in the production of milk or a milk product for retail
sale in this state, the retail milk or milk product shall be labeled
as such.”

In deciding how to implement the law in a balanced way, the

Vermont Department of Agriculture held four hearings around
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the state, including one with interactive television. Ninety-nine
speakers took the time from work and home to participate in the
hearings, and 152 written comments were filed.”> Monsanto and
the industrial dairy and grocery groups certainly weighed in, but
according to the commissioner of agriculture in Vermont, “Most
individuals expressed that they felt they had a right to know what
they wanted to purchase for themselves and their families.”*

Monsanto and the industrial dairy corporations lost the
public debate, lost the debate in the legislature, and failed to
persuade the commissioner of agriculture to keep people in
the dark about rBST. They were not done, though. Monsanto
had Covington & Butling, a corporate law firm in Washington,
D.C,, to lead the attack.

For years, Covington & Burling had serviced the drive to shel-
ter corporations from public oversight by creating new theories
of “corporate speech.” According to Judge Kessler in the federal
racketeering trial of the cigarette corporations, Covington & Burl-
ing took a leading role among corporate lawyers in furthering the
illegal cigarette industry scheme: “Two of those law firms,” she
said, “in particular Covington & Burling, became the guiding
strategists for the Enterprise and were deeply involved in imple-
mentation of those strategies once adopted.” She added, “What
a sad and disquieting chapter in the history of an honorable and
often courageous profession.””

In Vermont, Covington & Burling represented the interests of
Monsanto and the industrial dairy lobby in trying to stifle knowl-
edge and disclosure about milk products derived from rBST-
treated cows. They claimed that corporate speech rights entitled
the industry to disregard the new right-to-know law. They insisted
that Monsanto and the industry could refuse to disclose when
milk and dairy products came from cows treated with Monsanto’s

genetically engineered rBST.
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The industry claimed that giving information to people would
only cause “fear and uncertainty.””® Employing odd euphemisms,
the corporate lawyers called cows injected with the Monsanto
drug “supplemented cows,” while natural cows became “unsupple-
mented cows.” Covington & Butrling explained why “fear and
uncertainty” would result from the truth: “Mandatory labeling
of milk products derived from supplemented cows will have the
inherent effect of causing consumers to believe that such products
are different from and inferior to milk products from unsupple-
mented cows.”

What about farmers or dairies that did not want to use the
Monsanto drug; they should be free to tell people about the natu-
ral way they make their milk, right? Oh, no, said the corporate
lawyers: “The industry’s experience in recent months demon-
strates that voluntary TBST-free’ type labeling of milk and milk
products has a high potential for misleading consumers and for
sowing the seeds of uncertainty, distrust, and fear about the qual-
ity and safety of milk and milk products.” According to Mon-
santo, it is your right to know about your food—not Monsanto
and its drug that is banned in most of the world—that sows the
“seeds of uncertainty, distrust, and fear.”

Monsanto not only threatened to sue Vermont but also began
to intimidate and silence farmers, dairies, and stores that tried
to sell “rtBST-free” milk.?’ Monsanto even filed a federal lawsuit
against a Maine dairy to force it to stop stating on its labels, “Our
Farmers Pledge: No Artificial Growth Hormones.”"

Nevertheless, people such as Dexter Randall stood up to the
intimidation, and Vermont went ahead with its right-to-know law.
Covington & Burling and the industry then followed through on
the threat to sue. Now that Vermont law supported the people’s
right to know about trBST, the cry of “Free corporate speech!”
became the cry of “Corporations are like people and have the right
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not to speak!” Covington & Burling argued that the “public right
to know” must fall to “a manufacturer’s right to decide when to
speak and when to remain silent.” According to Covington &
Burling’s legal brief, “Corporations have the same rights to remain
silent as individuals.”"

At first, Vermont had some success in the case. The chief
judge of the federal court in Vermont concluded that corporate

rights do not overpower the people’s right to know:

Apparently, a majority of Vermonters do not want to purchase
milk products derived from rBST treated cows. Their reasons
for not wanting to purchase such products include: (1) They
consider the use of a genetically-engineered hormone in the
production unnatural; (2) they believe that use of the hormone
will result in increased milk production and lower milk prices,
thereby hurting small dairy farmers; (3) they believe that use of
rBST is harmful to cows and potentially harmful to humans;
and, (4) they feel that there is a lack of knowledge regarding the
long-term effects of rBST.*

The industry appealed to the same federal Court of Appeals
that had decided the Bad Frog beer label case. Once again the
court sided with corporations, striking down the Vermont
law. The appellate court decreed that the lower court judge had
“abused his discretion” by failing to agree with the corporations
that the law violated corporate speech rights. According to the
Court of Appeals, the people of Vermont had caused a “wrong”
to the industrial dairy manufacturers’ “constitutional right not to
speak.”??

That was the end of the line for the Vermont law and for dis-
closure laws around the country. “It was a long, hard battle getting
the legislation passed, and it wasn't in place for any length,” says

dairy farmer Dexter Randall. “We saw the end coming before it
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happened. I learned a lot about the power of corporations—about

Monsanto’s power.”**

Corporate Rights Weaken People and Citizenship
Look again at how the Court of Appeals labeled what dairy

farmer Dexter Randall and so many other Vermont people had
done by deciding to participate in our government of the people.
According to the court, by passing a right-to-know law, the people
of Vermont committed a “wrong” to the constitutional rights of
others, specifically, to the industry’s “constitutional right not to
speak.”

This is how the fabrication of corporate rights hollows out
American citizenship. A successful demand by a person or class
of people for rights amounts to a declaration that such a person
or class is equal to everyone else and has an equal share of sov-
ereignty in our nation. Government then is accountable to that
person, rather than the other way around. When we accept that
people have constitutional rights, we quite properly have disdain
for those who deprive our fellow people of rights, and we will
resist. At a minimum, we are careful, or should be, not to press
for government action that might hinder rights of others. After
all, in a society of people with equal rights, when the government
violates the rights of any of us, none of us is secure.

When courts strike down laws where they conflict with con-
stitutional rights, they make a statement about who we are as a
people and as a country. As we come to accept these judgments
of the courts (or when we do not), our culture and politics, and
even our way thinking and acting, can change. Brown v. Board
of Education ruled that segregation violates the equality rights of
African Americans; that helped transform who we are and how
we act. Reed v. Reed ruled for the first time in 1971 that laws that

discriminate against women are wrong; that contributed to a
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transformation of how we view gender in America. More recently,
we are seeing the role of the courts in shaping how Americans
perceive the freedom of all people to marry the person they love.
Court cases about rights may reflect and accelerate, rather than
cause, movements and change. Yet when the courts rule, an insis-
tent proposition about American life begins to become a fact.

The same phenomenon tends to occur when courts declare
that corporations hold the constitutional rights of people, as Dex-
ter Randall found out. Lewis Powell’s advice to the US Chamber
of Commerce in 1971 sought not merely to propose policies but
to change American society. As Powell made clear, the creation of
corporate rights is an “instrument for social, economic, and political
change.”

These corporate rights cases, then, mean much more than
allowing the Bad Frog Corporation to say whatever it wants on
its beer labels, or the cigarette corporations to target children for
addiction to a fatal product, or Monsanto to deprive people of infor-
mation about food. All of that would be bad enough. The impact of
these cases goes beyond their specific facts; they push people back
from exercising vigilance about corporate power and from acting
as citizens in a republic. Even mild proposals that might serve the
public good, from environmental stewardship to disclosure and
transparency in the financial system, now get buried under savage
attacks from corporate interests. Those who might serve as poten-
tial public champions are accused not merely of being “wrong” but
of violating constitutional principles. Public champions retreat into
defensiveness and uncertainty. As with other major developments
of previously unrecognized constitutional rights, the fabrication of
corporate rights is changing American culture.

The new metaphor of corporations as people in our Bill of
Rights threatens to erode, perhaps we can say “corporatize,” the

American character. We can see this in many areas of American
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life, from the state of our media to declining civic participation and
voting. What we thought of as public for generations, from the
sublime, such as mountains or groundwater, to the utilitarian, such
as prisons, is shifting away from us, and over to corporate control.
Corporate power is shifting the law, our public assets, even how we

think about ourselves and what we teach our children.

Learning to Be Corporate

Education in America is linked to our egalitarian vision of a
free, democratic people who govern a republic. Thomas Jefferson
wrote, “Of all the views of this law [for public education], none
is more important, none more legitimate, than that of rendering
the people safe as they are the ultimate guardians of their own
liberty.”*® The Supreme Court relied on Jefferson’s view of public
education “as a bulwark of a free people against tyranny” to hold
that “providing public schools ranks at the very apex of the func-
tion of a State.””’

Now schools and children have joined the Constitution, legis-
latures, and courts as subjects for increasingly aggressive assertions
of corporate influence. The critical civic function of our schools—
teaching equality, citizenship, as well as the critical thinking and
competence needed to participate in a vibrant, free society—is
deteriorating to make room for corporate access to children’s minds
and wallets. More corporations seek to turn schools into market-
ing outlets; more corporations seek to teach children, regardless of
the wishes of parents, to be consumers rather than citizens; and
more corporations seek to make the curriculum itself reflect the
corporations” position on public issues. As corporations increas-
ingly “embed” in education, will the next generation recognize
when the promise of American self-government has evaporated, let

alone summon the will to restore it?
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Joe Camel was not lurking alone outside the playground and
school gates. Compared to some other corporate child-targeting
efforts, Joe Camel was downright shy by waiting outside the gate.
Ronald McDonald walked right inside. The McDonald’s Corpo-
ration is a Fortune 150 global corporation in 117 countries, with
$275 billion in revenue in 2012. The corporation sends employees
or contractors dressed up as clowns with enormous shoes, bright
clothes, and glistening red grins into schools to talk to children
about “character education” and “fitness.”?® In 2008, some schools
in Florida began “branding” report cards with the McDonald’s
logo and the clown-costumed pitchman promising a free Happy
Meal to reward student performance.”

Eight thousand middle and high schools in the country have
contracted with the Channel One Corporation. Channel One
beams into classrooms ten minutes of video news and two min-
utes of mandatory advertisements, which children are compelled
to watch. Channel One contracts require that the advertising con-
tent “must be shown when students are present in a homeroom or
classroom (i.e., not before school, after school, or during lunch)”
on at least 90 percent of the days in which school is in session.*’

Most schools, to which we are required by law to deliver our
children each day, now serve as corporate marketing outlets. In
1983, corporations spent $100 million per year on child-targeted
marketing; they now spend $17 billion per year.* Virtually every
school in the land now carries corporate advertising.*> School
districts such as Los Angeles negotiate corporate naming rights,
logo placements, and “school visits” during which corporate repre-
sentatives can pass out samples to the children. One Los Angeles
school board member reluctantly voted for the corporate plan in
2010, but he knew that “the implications of doing this are really

disconcerting and really bother me to the core.™

53



CORPORATIONS ARE NOT PEOPLE

Corporations now spend billions of dollars on “embedding”
advertising into the schools, including into the curriculum. They
do so because “students are generally unable to avoid these activi-
ties; moreovet, they tend to assume that what their teachers and
schools present to them is in their best interest.” According to
the National Education Policy Center, "Advertising makes chil-
dren want more, eat more, and think that their selfworth can
and should come from commercial products. It heightens their
insecurities, distorts their gender socialization, and displaces the
development of values and activities other than those associated
with commercialism."*

In school and out of school, corporations now spend billions
of dollars to make kids fat and unhealthy. The food and beverage
industry spends more than $12 billion per year to market to chil-
dren, and the vast majority of advertisements on television shows
watched by children are for snacks, fast food, and candy.* “Nearly
20 percent of caloric intake among 12-to-18-year-olds comes from
fast food, compared with 6.5 percent in the late 1970s."*¢ Since 1980,
as those billions of dollars in youth targeting were spent, the number
of overweight children and adolescents has soared.*” In 2005, Con-
gress requested that the Federal Trade Commission (FTC) conduct
a study of food and beverage marketing to children and adolescents.
The FTC found that forty-four companies alone spent $1.6 billion in
a single year to advertise fast food, soda, snacks, and other food and
beverages to children as young as two years old.*®

The FTC mission is to ensure that people are not hurt by
unfair business practices; so why doesn't the FTC do something
to stop the unfair practice of exploiting children and undermin-
ing parents? Because Congress passed a law in 1980 saying that
the FTC is not allowed to do something. The law says, “The Com-
mission shall not have any authority to promulgate any rule in the

children’s advertising . . . on the basis of a determination by the
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Commission that such advertising constitutes an unfair act or
practice in or affecting commerce.”’

Increasingly, corporations influence and embed market
ing into the actual curriculum itself. BP and other corporations
participated in the writing of California’s environmental cur-
riculum*® Materials provided to schools by Chevron suggest that
global warming may not exist, while the American Coal Foun-
dation class materials state that increased carbon dioxide levels
in the earth’s atmosphere could be beneficial®® The American
Petroleum Institute (API), with 400 corporate members, offers
“lesson plans” for kindergarten through twelfth grade, including
“Progress through Petroleum.”?

Kindergartners and elementary school kids will learn that
“most of our energy needs are being met by nonrenewable energy
sources—oil, natural gas, coal, and uranium (nuclear). This is
because these energy sources are more reliable, affordable, and
convenient to use than most renewable energy resources.” The
APIT lesson plan does not mention climate change, oil spills, toxic
wastes, or any air, land, or water pollution issues. The lesson plan
offers an “Environmental Progress Report” that promotes the
industry’s investment in “improving the environmental perfor-
mance of its products, facilities, and operations—$11.3 billion in
2006 alone.” What about offshore drilling and the environment?
Didn't BP’s Deepwater Horizon oil disaster in April 2010 nearly
destroy the Gulf of Mexico? The API lesson plan instead teaches
kids something a little different about offshore drilling and the
environment: “Floating platforms, anchored to the ocean floor,
allow energy companies to recover oil and natural gas reserves
located under deeper parts of the ocean—and have proved to be
valuable habitats for marine life.”

The Council for Corporate-School Partnerships says nothing

is wrong with corporations embedding into children’s education.
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Then again, the council was founded and funded by the Coca-
Cola Company, a corporation under Delaware law that operates
in 200 countries with more than $35 billion in annual revenue.
One need not be too cynical to think that the council’s opinion
might not be a good-faith assessment made with due regard for

the American interest.”*

On to College: The Subprime Student Loan Game

In the age of corporate bailouts, the Wall Street financial system
privatizes huge profits and socializes big risks. That model of
enriching a very few at the expense of the many has created a new
“industry” of for-profit colleges. For-profit corporations now own
more than 2,000 colleges or universities. The number of students
enrolled in for-profit colleges has increased 500 percent in the past
several years, to 1.8 million.*® According to a 2012 Senate investi-
gative committee report, “Virtually all of the revenues of for-profit
colleges come directly from taxpayers.”® In effect, operation of
corporate universities transfers billions of dollars in federal stu-
dent loans and government guarantees from American taxpayers
to corporate executives and shareholders.””

Most of these students (1.4 million) attend for-profit colleges
that are owned and controlled by fourteen corporations. Wall
Street values the publicly traded corporations at $26 billion, due
to huge revenue flows based on high tuition, minimal standards,
and government backing for tuition payment. In 2009 alone,
American taxpayers provided these corporations and others that
operate for-profit colleges with more than $4 billion in Pell Grants
and $20 billion in guaranteed student loans.*®

Among for-profit schools examined by a Senate investigation,
“over 87 percent of total revenues came directly from the federal

government, but 57 percent of the students who enrolled between

2008-2009 have departed without a diploma but with a high
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probability of debt.””® The sixteen largest for-profit schools had
profits of $2.7 billion in 2009, with some corporations doubling
profits between 2009 and 2010 alone.®® In 2011, when the Depart-
ment of Education proposed to apply minimal performance stan-
dards (based on actual student graduation rates) to corporations
that take billions of taxpayer dollars, the corporations threatened
a lawsuit challenging the constitutionality of such action.

A recent US Senate committee investigation focused on one
school owned and operated by Bridgepoint Education, Inc., a Del-
aware corporation traded on the New York Stock Exchange. In
2005, Bridgepoint Education used financial backing from a global
private equity firm to acquire a religious college in Clinton, Iowa.
Bridgepoint bought the school, Franciscan University (originally
Mount St. Clare College), from the Sisters of Saint Francis. At
the time, the Bridgepoint CEO announced, “Bridgepoint Educa-
tion and the Sisters of Saint Francis have much in common. We
believe in quality academic training and in service to others.”

The new corporate owner then changed the name to Ashford
University. Before the corporate acquisition, Franciscan Univer-
sity was spending $5,000 per student on instruction. After the
buyout by Bridgepoint, Ashford University spent $700 per stu-
dent on instruction. The savings were not passed on to students,
who now are charged as much as $46,000 in tuition and fees.
Most of the tuition payment actually comes from taxpayer-funded
federal programs. In the 2009-2010 school year, Bridgepoint’s
Ashford University received $613 million in federal student aid
funds. Most of the revenue (86 percent) at the university comes
directly from the US government—in other words, from all of us.
With all that revenue, how did instruction spending per student
fall from $5,000 before corporatizing the school to $700 after?

From 300 students at Franciscan University in 2005, enroll-

ment (including online students) at the newly corporatized
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Ashford University zoomed to nearly 78,000 by 2010. Bridge-
point Education spends $2,700 per student to recruit new stu-
dents (who need new federal loans). Bridgepoint directed $1,500
per student to corporate profit. Most of the students who enroll
quickly drop out. Fully 84 percent of students who enroll in an
associate degree program at Ashford University are gone by the
following year, and 63 percent of students in the bachelor’s degree
program do not return the next year. Bridgepoint employs more
than 1,700 people to recruit new students; it employs one person
to help students with job placement.®

Bridgepoint paid its CEO, Andrew Clark, $20.5 million in
2009, and another $11.5 million to four other top executives. The
CEO refused an invitation to testify at the Senate hearing,

Corporate university companies are unapologetic about the
betrayal of students and virtual theft of tax money. When the
Government Accountability Office (GAO) simply reported facts
about the for-profit corporate education industry, its corporate
lobby group sued the GAO for “negligence” and “malpractice.”
They claim that the report is “biased” and “erroneous.” When
the government proposed reform that would require some actual
education performance before the taxpayers sent billions of
dollars to Wall Street investors and CEOs, the industry sued
to block the Department of Education reform. The corporate
school lobby argues that the rules are unconstitutional because
they are “vague."

No one can doubt that education is challenging and no
model is perfect. Why, though, would corporations rush into a
Wall Street model of university education that so clearly fails far
too many students and costs American taxpayers far too much
money? Why would corporations in this business pay their CEOs
$20 million for such awful performance? Why does our govern-

ment not stop this?
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The answer to all three questions lies in the massive profit
that a corporation can reap from recruiting thousands of unwary
students, taking the proceeds of government-backed student
loans, and shaving costs from the educational program. In Wall
Street parlance, that was the “play,” the opportunity. A CEO who
executes the play and delivers that massive corporate profit has
accomplished what the corporation was designed to do. From a
corporate perspective, the CEO’s performance was not awful,
even if debt-burdened students drop out by the thousands and the
transfer of government money to Wall Street and executives runs
into the billions of dollars.

As currently operated, large public corporations (meaning
those with shares that are actively traded on the stock exchanges)
seek profit above all. Yes, socially responsible investing, respon-
sible corporate conduct, and many efforts to “hardwire” corpora-
tions with ethical behavior matter a great deal. Nevertheless, the
“market judgment” of global corporations measures profit into the
share price and little else. And at least so far, we have not required
a “character test” or imposed other responsibility requirements for
corporate conduct.

Can we design a different corporation, an entity that engages
in economic activity with more responsibility and ethical conduct?
Can we conceive of corporations as holding public duties rather
than constitutional rights? Or are we destined to become a corpo-
rate nation of underpaid hucksters in clown suits, trying to juice
corporate profit and executive compensation by pushing school
kids around?

I don't think Americans will accept the latter path for long.
When we begin to insist that corporate money is not “speech” and
that corporations are not people, we begin to take back power.
Addressing the complex problem of corporate power requires, of

course, more than recognition that corporations are not people.
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We also need a shared understanding of what corporations are
and what they should and should not be doing in our national life.

This is the topic for the next chapter. A corporation is not a
person, nor is it simply an association or group of people. A cor-
poration is a creation of law, a public tool of economic policy. If we
appreciate this point, corporate “rights” are exposed as unconsti-
tutional folly. Moreover, we can decide to create better corpora-
tions. We can require that corporations be much more effective,
useful, and supportive instruments for the American people and

our economy.
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If Corporations Are Not
People, What Are They?

Metaphor . . . is the peculiarity of a language, the object
of which is to tell everything and conceal everything,

to abound in figures. Metaphor is an enigma which
offers itself as a refuge to a robber who plots a blow, to

a prisoner who plans an escape.

—Victor Hugo, Les Miserables*

I am compelled to say something about corporate
“personhood.” . .. Human beings are persons, and it is
an affront to the inviolable dignity of our species that
courts have created a legal fiction which forces people—
human beings—to share fundamental, natural rights

with soulless creations of government.

—Justice James Nelson,
Montana Supreme Court, December 30, 20112

hat is a corporation? One might
expect to find a good description of
a corporation in Citizens United or the other corporate rights
cases, but the Supreme Court is strangely silent on that point.

Instead, corporate rights decisions from the Court come packaged
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in metaphorical clouds. It is not corporations attacking our laws;
it is “speakers” and “advocates of ideas,” “voices” and “persons,” and
variations on what Justice John Paul Stevens called in his Citizens
United dissent, “glittering generalities.”

Corporations are economic tools created by state law; cor-
porate shares are property. Yet the majority decision in Citizens
United did not explain even the most basic features of a corpora-
tion, an entity created and defined by state laws. The Court did
not examine why, for more than a century, Congress and dozens
of state legislatures thought it made sense to distinguish between
corporations and human beings when making election rules. One
reading the Citizens United decision might forget that the case
concerned a corporate regulation at all; the Court described the
timid corporate spending rule it struck down as a “ban on speech,”
government ‘silencing” of some ‘voices,” some ‘speakers,” and

some “disadvantaged classes of persons.”

Metaphor Marches On

The use of the “speaker” and “speech” metaphor in Citizens United
follows the playbook dating back to the corporate rights pioneer,
Justice Lewis Powell. In 1978, Powell wrote the First National
Bank of Boston decision that created the new corporate rights the-
ory to strike down a Massachusetts law banning corporate spend-
ing in citizen referenda. He sidestepped the question of what a
corporation is, saying, “If the speakers here were not corporations,
no one would suggest that the State could silence their proposed
speech” The people of Massachusetts, however, did suggest
exactly that because corporations are not “speakers.” And the cor-
porations did not propose “speech.” Rather, the corporations pro-
posed to spend corporate money to influence a citizen referendum
vote. A law prohibiting this did not “silence” anyone; it defined a

prohibited activity of corporate entities in elections.
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In a 1980 corporate rights case, Justice Powell described the
Consolidated Edison Corporation as “a single speaker.” The Court
struck down a New York law regulating this corporate monopoly
because, according to Powell, the law “restricts the speech of a
private person.” Later that year, Justice Powell wrote the Central
Hudson decision creating a “right” of utility corporations to pro-
mote energy consumption in defiance of a government policy of
conservation. Justice Powell identified “the critical inquiry in this
case” as whether or not the First Amendment allowed the state’s
“complete suppression of speech.”® (Who's for the complete sup-
pression of speech? If that is really the question, the answer is
pretty easy: the Court struck down the law.) In a 1986 decision
using the corporate speech theory to strike down regulation of
utility corporations, Justice Powell identified the corporation as a
“speaker,” with an “identity” seeking to make “speech.”

Justice Powell’s successors on the Court have followed this
pattern of euphemism and distortion. In the 2001 Lorillard v.
Reilly case about cigarette advertising directed to school children,
Justice Clarence Thomas explained that corporations selling ciga-
rettes and targeting children are no different from “advocates of
harmful ideas. When the State seeks to silence them, they are all
entitled to the protection of the First Amendment.”

Justice Thomas wrote the Courts 1995 decision in Rubin
v. Coors Brewing Company, which ruled that Coors has a First
Amendment right to ignore a federal law banning the display of
alcohol levels on beer labels. Coors, now part of Molson Coors, is
an international conglomerate of corporations with billions of dol-
lars in sales around the globe. At the time of the 1995 corporate
speech case, Coors Brewing Company was, among other things,
a Colorado corporation; a subsidiary corporation of a larger cor-
poration listed on the New York Stock exchange; one of a web

of corporations with international operations, including alcohol
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products in Spain and Korea, and a joint venture among corpora-
tions for an aluminum processing operation; it had sales of nearly
$2 billion and had its corporate name on the largest sports sta-
dium in Colorado.®

Writing the 1995 decision in Coors Brewing Company, Jus-
tice Thomas set out to describe exactly who or what it was that
came before the Court claiming a free speech right to strike down
a law passed by Congress and on the books for more than fifty
years. Here is Justice Thomas’s complete description: “Respondent
brews beer.”

It is true enough, I suppose, that Coors “brews beer,” but that
is hardly the only relevant fact about a corporate entity created
by the law of Colorado that demands that the Court invalidate a
federal law. Why is the fact that Coors is a corporation relevant?
Before the justices or the rest of us reach any conclusion about
that question, it would seem useful first to define corporation. A
definition would certainly seem in order before we attribute to the
entity any capacity for “speech,” participation in elections, and the

constitutional rights with which humans are born.

What Is a Corporation?

A corporation is a government-defined legal structure for doing
business, with “legal privileges that can only be provided by
government.”’ Corporations are defined by state legislatures to
advance what the state deems to be in the public interest. Cor-
porate entities are government policy tools; only government
makes incorporation possible.’! Unlike other associations or
ways of doing business, a corporation cannot exist by private
arrangement.'?

Many good reasons support state laws that permit ready
incorporation of enterprises. The corporate legal entity is

supremely effective at bringing together and channeling ideas,
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capital, and labor to make a productive, growing enterprise. The
corporate form streamlines the making and enforcement of con-
tracts; it encourages, secures, and rewards investment; it enables
risk-taking as well as sustained operations, expansion, and inno-
vation over long periods of time; and it can efliciently spread risk
(and reward) over many diverse shareholders. All this and more
makes incorporation a very useful tool to encourage and reward
investment, innovation, job creation, and economic growth.
That's why my business, the publisher of this book, and many
thousands of other businesses take advantage of the privilege of
incorporation.

Because the corporate entity is so useful and so prevalent, we
can forget that it is a legal tool created by government to advance
government policy. People can start and run businesses without
government permission or a government form of organization.
People can form advocacy groups, associations, unions, politi-
cal parties, clubs, religious organizations, and other institutions
without incorporating and without the government’s permission
or involvement. People, or even “associations of people,” however,
cannot form or operate a corporation unless the state enacts a law
authorizing the formation of a corporation and providing rules for
operations as a corporation.

Most modern incorporation laws provide attributes of a
corporation such as limited liability, perpetual life, and legal
identification as a unitary actor. These attributes encourage sim-
plicity and efficiency for a corporation to own property, make and
enforce contracts, sue and defend lawsuits in court, and so on.
State law, not the Constitution, provides these attributes. That
law offers, but does not require, a useful vehicle for the individuals
involved in doing business. No one is required to use the corporate
form, with its relative benefits and burdens, but if people decide to

do so, the privilege of incorporation is a package deal. We cannot
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decide to comply with some of the law to get the benefits and defy
the parts of the corporate laws we find inconvenient.

Some people mistakenly call corporations mere “associations
of people” or a “product of private contract.”® This is incorrect.
Corporations are not private matters, and they are not mere “asso-
ciations of citizens."”™* Corporations exist only because states enact
laws defining exactly what a corporation is, what it can do, and
what it cannot do. In virtually every state, it is illegal for people
to do business as a corporation unless the corporation is incorpo-
rated or registered under the laws of that state.””

Most transnational corporations are incorporated under
the law of Delaware. Three hundred of the mega-corporations
listed on the Fortune 500 list are incorporated under Delaware
law, as are more than half of all publicly traded companies in the
United States.'® The reason for this is a matter of some debate.
Some say that giant global conglomerate corporations such as BP,
Dow Chemical, and Goldman Sachs incorporate under the law
of Delaware, where the corporations do little business, to ensure
low corporate standards that benefit the few at the expense of the
many.”” Others defend the dominance of Delaware, arguing that
by now the state has a detailed body of corporate law."® Either
way, as with the corporate law of every state, none of the features
of the Delaware corporation law are “required.” Rather, they are
policy choices made by elected legislatures.

Take shareholder limited liability, for example. The concept
of limited liability for corporate shareholders means that if you
invest in a company, you might lose your investment if things go
badly, but you will not be responsible for paying all of the debts of
the corporation or for compensating victims of any misconduct or
neglect by the corporation. Imagine that you owned some shares
in the BP corporation in April 2010 when the Deepwater Hori-
zon oil well exploded in the Gulf of Mexico. If the corporation
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cut corners on safety, resulting in the death of eleven people and
a catastrophe that ruins a vast ecosystem and fishery that had
sustained millions of people for eons, are you as a shareholder to
blame? If BP is liable for this death and destruction but the corpo-
ration runs out of money to pay its debts, why are the sharehold-
ers who own the company and who profited in the safety-cutting
years not forced to sell their personal property, their houses, their
cars, and their kids" college savings accounts to pay BP’s bills?
After all, the shareholders own and are presumed to control the
corporation that caused so much damage in the pursuit of their
profit. Why are the shareholders not held to account?

The rule of limited liability, that's why. Limited liability of
corporate shareholders did not come down from on high. Only
because people in the state of incorporation (in BP’s case, Dela-
ware) decided to include limited liability in their corporate laws,
the shareholders are not responsible for the debts of the corpora-
tion. Here's how the elected state representatives in Delaware put
limited liability into the law, which they call the Delaware Cor-
porations Code: “The stockholders of a corporation shall not be
personally liable for the payment of the corporation’s debts except
as they may be liable by reason of their own conduct or acts.””

As with many other features of incorporation law, I think
limited liability probably is good policy because it encourages
eflicient, effective capital investment in economic activity that ben-
efits all of us. Others disagree and make strong arguments that
limited liability encourages excessive risk, “externalizes” losses and
damage of all kinds onto society, and directs profits only to a few
individuals.?® Whether limited liability is good policy or bad pol-
icy, though, it is public policy that we decide on. It is not a private
arrangement among people involved in the corporation.

The same is true of the other basic features of a corporation.

How is it possible that the GE corporation keeps going on, decade
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after decade, long after every shareholder, director, executive, and
other human being involved in forming and building GE has long
since died? How does something called the GE corporation sign
contracts, go into court, or prove to a creditor or a bank that it
exists as an entity that will pay its bills, no matter how the people
involved in the corporation may come and go? GE and other cor-
porations can do that because we, the people in our states elect
representatives in government who decide to make corporate “per-
petual life” possible. Again, we very well could decide otherwise if
we chose to do so.

Look at Delaware law again, by way of example. Corporations
organized under Delaware law have “perpetual existence” because
the Delaware legislature said so. Here's how the legislature of
Delaware wrote the law: “A provision [may limit] the duration of
the corporation’s existence to a specified date; otherwise, the cor-
poration shall have perpetual existence.””! Notice that the Dela-
ware law does say that “the duration of the corporation’s existence”
can be limited “to a specified date.” This used to be the norm with
corporate law. Years ago, traditional American distrust of concen-
trated power and caution about corporate dominance of govern-
ment led most state laws to limit the life span of corporations. The
period in which a corporation could exist was usually limited to a
defined term of years, often twenty years.”” Is it not strange that a
thing that exists only by the policy of the state, a thing as to which
the state can decide “the duration of the corporation’s existence,”
can successfully take control of the people’s Bill of Rights to strike

down federal, state, and local laws?

Delaware Cannot Rewrite the Constitution

This brings us to the notion that some call “corporate person-
hood,” the idea that under the law, corporations are treated as

“persons.” As with perpetual existence, limited liability, and other
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features of corporations, the source of this concept of a “corporate
person” is not particularly complicated. We came up with it, or
rather, our state and federal legislatures did, because treating the
corporation as a legal “person” makes sense for certain purposes.
That policy choice, though, is our choice and has nothing to do
with the Constitution or corporate “rights.”?’

There are lots of good reasons why states and the federal
government enact laws that say, in some instances, that the word
person includes corporations. For example, the Clean Water Act
prohibits unpermitted discharge of toxics and pollutants into the
waters of the United States by any person. Congress wrote the
Clean Water Act to create civil and criminal penalties for “any
person” who violated the law. Obviously, we want to make sure
those penalties apply to corporations that violate the Clean Water
Act. For that reason, here’s what Congress said in section 502 of
the Clean Water Act: “The term ‘person’ means an individual,
corporation, partnership, association, State, municipality, com-
mission, or political subdivision of a State, or any interstate body.”

Congress and the states take the same approach to include
corporations when we say “no person shall violate another per-
son’s trademark” or “no person shall sell drugs that have not been
approved by the FDA!” Similarly, it makes sense as a matter of
policy to treat a corporation like a “person” when a corporation
makes a contract or is sued or brings a lawsuit or engages in any
one of many activities that state law may authorize a corporation
to do. We do this because we have decided as a matter of state law
that the “person” metaphor can help make the corporation better as
a tool of public policy. Yes, corporations create private wealth, and
shareholders own shares as private property, but the corporation as
an artificial entity, and the rules that define it are public choices.

The Constitution is different from state laws and federal stat-

utes. Our Bill of Rights is not a “policy choice” that government
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can decide. Rather, the Bill of Rights defines the relationship
between we human beings and our government. The First
Amendment and our other rights in the Constitution are the
natural human rights that we insist on ensuring to ourselves when
we consent to the Constitution’s plan of government.

When we decide, as we might, that under our state or federal
laws, corporations are “persons” that can be prosecuted (or that
can contract or be sued), that decision cannot transform corpora-
tions into “persons” under the Constitution’s protections of rights.
We can change state laws of incorporation anytime we can muster
a majority in the legislature for a particular change. We do not
change the meaning of the Constitution anytime a legislature, let
alone the legislature of Delaware alone, decides it might be efli-
cient to do so. The rights in our Constitution, including the rights
of “life,” “liberty,” “property,” and “equal protection” for all “per-
sons” are human rights.

The Constitution cannot be changed by state or federal laws;
it can be changed only by the process of amendment as set forth
in Article 5 of the Constitution. The people have never added cor-
porations to the definition of persons in the Constitution by using
the amendment process. As the Supreme Court declared in the
1800s when rebuffing early corporate efforts to create corporate
rights, “State laws, by combining large masses of men under a cor-
porate name, cannot repeal the Constitution.”**

To appreciate the distinction between person under state or
federal law and person under the Constitution, consider Delaware
law again. Recall that Delaware law declares that corporations
can exist for a defined period of years or may have “perpetual exis-
tence.” If a majority of the Delaware legislature wanted to delete
that last part of the law and simply declare that corporations may
exist for a period of twenty years, they could do so. In contrast,

neither Delaware nor any other state or federal legislature in
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America can decide that people shall have a limited period of exis-
tence. No matter how good the policy justification for such a law,
that law obviously would violate the Constitution’s due process

clause protecting the life of all persons.

The Right Thing in the Wrong Place

Corporations, then, are policy tools; they are not people or hold-
ers of constitutional rights. As economic tools, corporations are
highly effective. Yet the same traits that make corporations such
useful economic policy tools can also make them dangerous to
republican government and democracy if people and lawmakers
do not watch and restrain abuses. Corporations can aggregate
immense power, corrupt government, drive down wages, trash
public resources, concentrate markets to squeeze out competitors,
and more. As Justice William Rehnquist said in one of his many
dissents from the corporate rights decisions in the late 1970s and
the 1980s, a “State grants to a business corporation the blessings
of potentially perpetual life and limited liability to enhance its
efficiency as an economic entity. It might reasonably be concluded
that those properties, so beneficial in the economic sphere, pose
special dangers in the political sphere.””

As with all tools, use of the corporate entity requires oversight
and care. Gasoline is fantastic. It is also dangerous. I enjoy work-
ing with a chainsaw or taking out guns for hunting or practice,
but I know that care and rules are necessary to prevent potentially
disastrous consequences of using either one. Great tools, but we
would not hand them out to anyone without having some clarity
about how they will be used.

The problem of corporate power is not the personal failings
of the many good and decent people who work for corporations,
often creating wonderful products or services that benefit us all.

Rather, corporate power is now subverting our democracy because
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we have forgotten that corporations are just tools, and we have
forgotten our duty to keep an eye on them. Until the corporate
rights offensive of recent years, the idea of restraining corporate
power was a mainstream, basic American proposition, not a fringe

viewpoint.

The Southern Pacific Case

Occasionally, the 1886 Supreme Court case of Santa Clara County
v. Southern Pacific Railroad Company is cited to claim that cor-
porations are constitutional “persons” with rights. In that case,
the Southern Pacific Railroad Company tried to avoid state and
county taxes by claiming that it was a “person” under the recently
adopted Fourteenth Amendment to the Constitution. The
Fourteenth Amendment had been enacted after the Civil War
to ensure that freed slaves and all people in America had equal
rights to due process, liberty, property, and equal protection of
the law. The Southern Pacific Railroad corporation sued Santa
Clara County, California, arguing that a tax assessment violated
its rights as a “person” under the Fourteenth Amendment because
the tax was not “equal” with taxes applied to other “persons.”

The Court decided the case in favor of the railroad, but not
for the reasons for which the case became known. In fact, in the
Santa Clara decision, the Court did not discuss Southern Pacific’s
Fourteenth Amendment argument at all. Instead, the outcome of
the case rested on California law rather than a constitutional ques-
tion.”® Nevertheless, the Gilded Age courts, almost as corporate-
oriented as today’s Court, repeatedly used Santa Clara as authority
to fabricate corporate rights and strike down workers compensa-
tion, child labor, conservation, and other laws.?”

Following Santa Clara in 1886, the Supreme Court faced a
wave of cases in which large corporations and the infamous cor-

porate monopoly “trusts” demanded constitutional rights to shield
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them from the growing movement for laws to protect employees
(including child labor), the environment, fair taxes, and other pub-
lic interests. On several occasions in the 1890s and early 1900s,
the Supreme Court agreed with the corporations. The cases
stated, without any explanation whatsoever, that “a corporation
is a person under the Fourteenth Amendment,” as if saying that
with a straight face would make it true.”® Could it be true?

Not a chance. Absolutely no evidence suggests that corpora-
tions were intended to be included in the Fourteenth Amendment
or in the Constitution generally. Indeed, the evidence is exactly to
the contrary. Since the beginning of our country, virtually every
generation of Americans has acted to prevent corporate power
from being leveraged into political power at the expense of the
people. During the colonial era, only “a handful of native business
corporations carried on business . . . four water companies, two
wharf companies, two trading societies, and one mutual fire insur-
ance society,” and only twenty business corporations were formed
by 1787, when the American people convened the Constitutional
Convention in Philadelphia.?® Legislatures, however, increas-
ingly permitted the creation of corporations in the new republic
to facilitate and expedite all kinds of public purposes, such as the
building of roads, dams, and bridges.’® Yet it remained clear that
corporations were legal instruments of the state, defined and con-
trolled by the state, with limitations on their purposes and their
duration.?!

It would be bizarre if the generation that defiantly declared
to the world that “all men are created equal” and that “they are
endowed by their Creator with certain unalienable Rights” and
who wrote a constitution opening with “We, the People” would
have tolerated corporate constitutional rights. Founders such as
Thomas Jefferson and James Madison could not have been more

clear about the danger of unregulated corporations and the need
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for, as Madison put it, “proper restraints and guards.” Another
founder, James Wilson, a Pennsylvania man who signed the Dec-
laration of Independence, served in the Continental Congress,
helped draft the Constitution, and was nominated by George
Washington to be one of the first six justices on the Supreme
Court, agreed. He well expressed the prevailing view of the time
that corporations can be useful tools of the state but must always

be controlled by the people:

A corporation is described to be a person in a political capacity
created by the law, to endure in perpetual succession. . .. It
must be admitted, however, that, in too many instances, those
bodies politick have, in their progress, counteracted the design
of their original formation. . .. This is not mentioned with a
view to insinuate, that such establishments ought to be pre-
vented or destroyed: I mean only to intimate, that they should

be erected with caution, and inspected with care.’*

The Supreme Court at the time knew that any ‘rights” of
corporations come from the state charter, not from the Constitu-
tion (let alone from our Creator). The corporate legal form today
is not fundamentally different than when Chief Justice Marshall
explained in 1819 that a corporation, as a “mere creature of law . . .
possesses only those properties which the charter confers upon it,
either expressly or as incidental to its very existence.”” A corpora-
tion today is chartered from the state just as in 1809 when a unani-
mous Supreme Court held that “a body corporate as such cannot be
a citizen within the meaning of the Constitution.”*

For neatly two hundred years, the Supreme Court rejected
the argument that corporations were entitled to the rights of citi-
zens under the Constitution’s “privileges and immunities” clause.
In 1839, the Court said, “The only rights [a corporation] can claim

are the rights which are given to it in that character, and not the
h gh hich g to it hat ch t d h
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rights which belong to its members as citizens of a state.” Fifty
years later, the Court said that the term citizens in the Constitu-
tion “applies only to natural persons, members of the body politic
owing allegiance to the state, not to artificial persons created by
the legislature, and possessing only such attributes as the legisla-
ture has prescribed.”®

At least until recently, the vigilance of American leadership
about corporate power did not waver as corporations became
more dominant in our economy. “Corporations, which should be
the carefully restrained creatures of the law and the servants of the
people, are fast becoming the people’s masters,” warned President
Grover Cleveland.?” Theodore Roosevelt sought to end “a riot of
individualistic materialism” and successfully called for a ban on
corporate political contributions: “Let individuals contribute as
they desire; but let us prohibit in effective fashion all corporations
from making contributions for any political purpose, directly or
indirectly.”*® President Roosevelt said he “recognized that corpora-
tions and combinations had become indispensable in the business
world, that it is folly to try to prohibit them, but that it was also
folly to leave them without thoroughgoing control.”

This vigilance did not mean that powerful corporations sim-
ply accepted or cooperated with the public’s “thoroughgoing con-
trol.” As those who came before us understood, the opportunity
for using the advantages of corporate privileges to concentrate
power and aggregate wealth have always led corporations to seek
to evade control or oversight by claiming “rights.” In a democracy,
an assertive, vigilant citizenry and leadership always is needed to
push back.

Until the success of the Powell-Chamber of Commerce
plan, Americans knew this. That is why the Santa Clara line of
“corporate person” cases was rendered largely meaningless by the

people’s rejection of corporate rights throughout the twentieth
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century. Under Theodore Roosevelt, a Republican, Americans
restrained corporate power with effective antitrust enforcement,
labor laws, environmental laws, and laws banning corporate
political spending. In Roosevelt's words, “There can be no effective

control of corporations while their political activity remains.”

Under Woodrow Wilson and Franklin Roosevelt, both Demo-
crats, Americans likewise regulated corporate power to ensure the
strength of the people and the country as a whole. Republicans,
Democrats, and Independents came together to amend the Con-
stitution twice in 1913 to weaken the hold on government by cor-
porations and the extreme wealth of the few: first, by overturning
a Supreme Court case striking down the federal income tax, and
second, by requiring senators to be elected by the people rather
than appointed by state legislatures.*

Finally, in a 1938 dissenting opinion, Justice Hugo Black, a
former Alabama senator, demolished the idea that corporations
were “persons” with rights under the Constitution’s Fourteenth
Amendment. Although he wrote in dissent, the clarity of his
expression about corporations and persons sounded a warning to
any justice who might try to slip corporate rights into the Con-
stitution with “glittering generalities” and glib citation of Santa
Clara. His lengthy dissenting opinion examined the words, his-

tory, meaning, and purpose of the Fourteenth Amendment:

I do not believe that the word “person” in the Fourteenth
Amendment includes corporations. . .. A constitutional inter-
pretation that is wrong should not stand. I believe this Court
should now overrule previous decisions which interpreted the
Fourteenth Amendment to include corporations.

Neither the history nor the language of the Fourteenth
Amendment justifies the belief that corporations are included

within its protections.
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Certainly, when the Fourteenth Amendment was submit-
ted for approval, the people were not told that the states of
the South were to be denied their normal relationship with
the Federal Government unless they ratified an amendment
granting new and revolutionary rights to corporations. . .. The
records of the time can be searched in vain for evidence that

this amendment was adopted for the benefit of corporations.*

With Justice Black’s warning shot that there would be no
more free rides for corporate rights on the Supreme Court, Santa
Clara “corporate personhood” was a dead issue for decades.
Indeed, the Court said little more about corporations” “rights”
until Justice Lewis Powell and his Chamber of Commerce plan
came to the Supreme Court following the death of Justice Black
in September 1971. Through most of the twentieth century, the
Court returned to the basic American understanding that corpo-
rations were economic, not political, entities.

For example, in rejecting the claim of corporations for privacy

rights in 1950, the Supreme Court said:

Corporations can claim no equality with individuals in the
enjoyment of a right to privacy. They are endowed with public
attributes. They have a collective impact upon society, from
which they derive the privilege of acting as artificial entities.
... Law-enforcing agencies have a legitimate right to satisfy
themselves that corporate behavior is consistent with the law

and the public interest.?

For more than a century until Citizens United, most states
and the federal government banned corporate political contribu-
tions and spending. Some states, such as Kentucky, even made

the control of corporate political activity part of their state
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constitutions.* This basic understanding of the place of corpora-
tions in American democracy guided the Supreme Court, even as
Justice Powell’s “corporate speech” cases worked away at creating
the new corporate rights doctrine.

The one time before Citizens United when the Supreme Court
went off the rails with respect to corporate political spending
occurred with Justice Powell’s maiden corporate rights decision
in First National Bank of Boston, striking down a state law ban-
ning corporate spending in referendum elections. That exception
should have proved the rule, in large part because of the force of
Justice Rehnquist’s dissent. Rehnquist concluded that the “Four-
teenth Amendment does not require a State to endow a busi-
ness corporation with the power of political speech.” Instead,
Rehnquist forcefully pressed the truth that corporations are not
people with rights but are entities defined by the states, with
restrictions that the legislatures find appropriate. Congress, he

wrote, and numerous

States of this Republic have considered the matter, and have
concluded that restrictions upon the political activity of busi-
ness corporations are both politically desirable and constitution-
ally permissible. The judgment of such a broad consensus of
governmental bodies expressed over a period of many decades

is entitled to considerable deference from this Court.*®

Again, the different opinions of these two Richard Nixon
appointees—William Rehnquist and Lewis Powell—showed the
stark gap between the corporatist and the conservative under-
standing of our American republic. For a time, the conservative
Rehnquist was able to form a majority on the Court. In 1990, the
Chamber of Commerce in Michigan attacked a law restricting cor-

porate political spending and lost. The Court upheld the right of

78



Chapter Three: If Corporations Are Not People, What Are They?

the people to keep corporations out of politics. In that case, Austin
v. Michigan Chamber of Commerce, Justice Rehnquist's dissenting
views in the corporate speech cases became the majority view."
Rehnquist joined Thurgood Marshall, who wrote for the
Court in afirming Michigan’s regulation of corporate spending
in elections, Marshall’s words for the Court were drawn from the

earlier Rehnquist dissents:

State law grants corporations special advantages. . . . These
state-created advantages not only allow corporations to play a
dominant role in the Nation’s economy, but also permit them
to use “resources amassed in the economic marketplace” to

obtain “an unfair advantage in the political marketplace.”®

Even as late as 2003, before Chief Justice John Roberts and
Justice Samuel Alito replaced Chief Justice Rehnquist and Justice
Sandra Day O’Connor, the Court agreed that the same corporate
election spending law that the Court would later strike down in
Citizens United was perfectly fine under our Constitution. In that
2003 case, McConnell v. Federal Election Commission, the Court
affirmed that the people’s representatives in Congress were enti-
tled to “the legislative judgment that the special characteristics of

the corporate structure require particularly careful regulation.

Citizens United: Corporations Back

on the Track, People to the Back

We then come to Citizens United a mere seven years later, pos-
ing again this fundamental question of American democracy:
Can Congress and state legislatures make laws to ensure that
government of the people does not become government of the
corporations? What had changed since 2003, 1990, the New
Deal, Theodore Roosevelt's presidency, the 1800s, or the days of
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Madison, Jefferson, and President Washington's Supreme Court
justice and national founding father James Wilson?

Is Citizens United different because that case involved a non-
profit corporation? Although that point may have been worthy
of examination, it made no difference to the Court. The Court
in Citizens United made very clear that its decision applied to all
corporations (or, as Justice Kennedy's decision called them, all
“voices” and “speakers”). That is why Chevron, Koch Industries,
Target, News Corporation, and other global, for-profit corpora-
tions have funneled hundreds of millions of dollars into elections
since Citizens United.

Although the claims of a nonprofit corporation seeking to
express the views of its members are more sympathetic, all cor-
porations, whether for-profit or not-for-profit, are creatures of
the state. Take Citizens United, for example. Citizens United is a
corporation organized under Virginia law. It exists as a nonprofit
corporation because the people of Virginia passed an incorpora-
tion law. Under this law, people may create a nonprofit corpora-
tion only if they file with the state a set of articles of incorporation
containing elements that the state requires, pay a filing fee of $75,
designate a registered agent to deal with the state’s annual assess-
ment packet, and comply with recordkeeping and other require-
ments set out in the Virginia law.”

Without all of these steps, Citizens United (or any other non-
profit corporation) does not exist. In fact, the state provides the
equivalent of the corporate death penalty for noncompliance with
these laws. No one forced people to incorporate their activity as
Citizens United, the nonprofit corporation, but once they chose to
do that, is it too much to ask that the corporation comply with the
laws on the books?

That does not mean that the people who support Citizens

United, who work there, or who believe in its mission lose any
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rights whatsoever. They have all the same rights they had before
they decided to incorporate and the same inalienable rights of all
Americans. The corporation, however, does not, and we are not
required to pretend that the corporation is the same as the people.

Once we recall that the rules for corporations come from us,
for the betterment of our nation, the idea of “corporate rights” will
be exposed as ridiculous. If we return to recognition that corpo-
rations are policy tools, rather than people with constitutional
rights, we can then begin to realize many possibilities to improve
the tool so that it better serves the purposes for which we Ameri-
cans permitted the corporate entity in our laws in the first place.
We can begin to rethink and reinvigorate our incorporation laws.

We might decide that the 315 million Americans who do not
live in Delaware ought to have as much say about corporate law
as the 900,000 people who live in Delaware now have. We might
decide to create new and better corporate entities under the law,
such as for-benefit “B Corporations,” and options for sustainable
“low-profit” hybrids between for-profits and nonprofits. We can
change the rules to make real shareholder democracy and to make
corporations justify their corporate charters and show how they
have served the public and complied with the law. We can use the
corporate chartering and charter revocation process and other fea-
tures of corporate law to prevent and punish corporate crime and
misconduct. We can insist on accounting for externalities—the
dumping onto society of costs from pollution, destruction of our
global ecosystem, and financial bailouts.*

That's not all. When people—voters, legislators, businesspeo-
ple, everyone—take responsibility for the public tool of incorpora-
tion, we are not only saving our republic; we may also be saving
our economy. With new corporate rules, we can make corpora-
tions more effective at business, protect innovation and competi-

tion, create more jobs, and free human creativity.
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In Chapters Seven and Eight, I will explore these ideas in
more detail, along with the tools to restore our Constitution based
on human rights, and our elections and government based on
equal representation of the people. This will succeed because so
many Americans know just how badly corporate power and the
imposition of the Powell-Chamber vision of a “corporate market-

place” republic has corroded our nation.
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The strength of America is in the boardrooms, country
clubs and Lear jets of America’s great corporations.
We're saying to Wal-Mart, AIG and Pfizer, if not you,
who? If not now, when?

—Murray Hill Inc.,, candidate for US Congress'

ot long after the Citizens United deci-

sion, a corporation chartered under
Maryland law announced its campaign for Congress. Leading
with the slogan “Corporations Are People Too,” Murray Hill Inc.,
proposed to “eliminate the middleman” of the human Congress-
people and simply govern directly. The corporation promised to
run “an aggressive, historic campaign that puts people second, or
even third.” The campaign would use Astroturf lobbying, avatars,
and robocalls to reach voters, concluding with a call to all corpo-
rations to join the “struggle” “It’s our democracy. We bought it, we
paid for it, and we're going to keep it.”” As with all good satire, the

jest works because it hits so close to the truth.
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""When It Bites You in the Butt, You Bleed”

International corporations now dominate our government. That
statement should shock us, yet it is now a commonplace with which
few Americans would disagree.’ In the words of an Iowa Republi-
can who served in Congress for thirty years, “Why in a corporat-
ist political system would a politician want to speak up against the
drug companies or gambling interests or investment banks if corpo-
rate monies can quickly be shoveled into campaigns?™

Uncontrolled corporate money and power in politics are fast
transforming our republic of people into what can be described as
a corporate state. People may no longer need precise numbers to
appreciate the government takeover by narrow corporate interests,
but the numbers remain shocking (see Table 1).

The top twenty spenders alone have spent nearly $5 billion
over the past decade and a half to gain or keep advantage in Wash-
ington, D.C. Those numbers do not include the massive lobbying
and campaign spending in the states, or the funding of corporate
“grassroots,” “foundation,” and “think tank” front groups that now
proliferate across the land.

Corporations spend these billions not to advance any spe-
cial interest, at least if “special” is meant in any ideological sense.
The interest is not business, jobs, free market, or anything quite
so noble. Corporations spend those billions of dollars to block
reforms or enact favors for the profit interest of a very few specific
corporations and the people who control them.

Lewis Powell’s strategy memo had insisted that the “role of
the National Chamber of Commerce is . . . vital” to the corporate
assertion of power that he had in mind. And so it is.

As Table 1 shows, the US Chamber of Commerce now is the
biggest lobbying spender by far (more than $1 billion as of 2013). In
addition to its lobbying spending, the Chamber has spent at least
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Table 1
Top 20 Spenders on Lobbying in Washington, 1998-2013
Lobbying Client Total Spent
US Chamber of Commerce $1,018,910,680
General Electric $297,960,000
American Medical Assn $295,057,500
American Hospital Assn $249,433,008
Pharmaceurtical Rsrch & Mfrs of America $246,386,420
National Assn of Realtors $245,760,858
AARP $229,932,064
Blue Cross/Blue Shield $220,956,832
Northrop Grumman $202,685,253
Exxon Mobil $193,022,742
Boeing Co $183,432,310
Verizon Communications $183,090,043
Lockheed Martin $181,643,954
Edison Electric Institute $180,356,789
Business Roundtable $179,640,000
AT&T Inc $162,630,644
National Cable & Telecommunications Assn $155,650,000
Southern Co $155,070,694
Altria Group $145,815,200
National Assn of Broadcasters $143,540,000
Total $4,870,974,991

Source: Center For Responsive Politics, Top Spenders
http:/ /www.opensecrets.org/lobby/top.php?indexType=s&show Year=a

$68 million since the Citizens United decision to influence the out-
come of various elections. The Chamber is a tax-exempt corpora-
tion, but pays its president, Tom Donahue, more than $5 million
per year.® It vows to defeat any law that would require disclosure of

corporate election spending.
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Despite its innocuous name and self-description as a “busi-
ness’ lobby, the US Chamber of Commerce does not promote
a positive American business environment. Rather, it is an
effective tool for the largest corporations in the world to influ-
ence our government. As the Wall Street Journal has reported,
the Chamber offers “individual companies and industries the
chance to use the Chamber as a means of anonymously pursuing
their own political ends.”” Nor does the Chamber of Commerce
defend “conservative” points of view. Indeed, in 2014, the Cham-
ber began to deploy big corporate cash to defeat Tea Party and
conservative candidates; the Chamber sought to have a “more
governable Republican party.”

The US Chamber of Commerce brags that it is a $200 mil-
lion “lobbying and political powerhouse with expanded influ-
ence across the globe.” Donohue, the Chamber president, says
the Chamber is “so strong that when it bites you in the butt, you
bleed.” This biting is not done to benefit most American busi-
nesses or communities but to promote the interests of the larg-
est transnational corporations in the world. The interests of the
Washington, D.C.—based US Chamber of Commerce are so far
removed from main street interests in any American towns that
since 2009 more than sixty local chambers of commerce have dis-
associated themselves from the US Chamber.'

In recent years, 83 percent of the Chamber's contributions
were $100,000 or more; 40 percent came from just twenty-five
contributors; the top three contributors provided 20 percent of the
Chamber’s dollars—anonymously.! In 2009, a single contribu-
tion accounted for 42 percent of all contributions to the Chamber.
That came from the health insurance corporate lobby, which fun-
neled $86.2 million to the Chamber to make sure no public option

or other reform would hurt insurance company profits.!* Trevor
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Potter, a former member of the Federal Election Commission,
explained why the insurance groups would use the Chamber as a
front: “They clearly thought . . . it would appear less self-serving if a
broader business group made arguments against it than if the insur-
ers did it."??

Self-serving? Ten of the for-profit health insurance corpo-
rations paid their CEOs a total of $1 billion in compensation
between 2000 and 2009."* One “nonprofit” health insurance
corporation, Blue Cross and Blue Shield of Massachusetts, fired
its CEO in 2011 with a $12 million severance and compensation
package. CEOs of the ten largest publicly traded health insurance
corporations earned a total of $118.6 million in 2007. Now, with
mandated customers and no public option under the Affordable
Care Act (or “Obamacare” to its friends and foes alike), health
insurance corporations have further ramped up CEO enrich-
ment. Whether profit or nonprofit corporations, they continue to
pay CEOs and top executives millions of dollars.”> One company,
UnitedHealth Group, paid its CEO $49 million in 2012.%

Meanwhile, back in the public sector, “the Administrator of
the federal Center for Medicare and Medicaid Services, who man-
ages the health care of forty-four million elderly Americans on
Medicare and about fifty-nine million low-income and disabled
recipients on Medicaid,” is paid $176,000.” It is hard to see how
the Chamber serves the interests of America’s businesspeople and
employees who pay towering health insurance premiums to help
fund exorbitant executive salaries and multimillion-dollar lobby-
ing campaigns to block public health care.

In addition to protecting bloated health insurance companies,
the Chamber works in other areas to protect the few and hurt the
many. Bailed-out Wall Street corporations use the Chamber to

block financial reform. Subsidy-collecting fossil fuel corporations
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pay the Chamber to block energy reform. In fact, the US Chamber
of Commerce opposition to any effort to address the climate crisis is
so extreme that even other global corporations such as Apple, Nike,

and PG&E have resigned from the Chamber in protest.'®

What about Union Spending?

“What about unions?” Anyone who questions the impact of stag-
gering amounts of corporate money in our democracy will hear
that from time to time. The question makes sense: Americans dis-
trust excessive concentrations of power and potential corruption,
regardless of the institution in which the power is concentrated.

We should seek transparency and accountability, checks and
balances for any institution that has concentrated power, whether
governmental, corporate, union, or otherwise. And we should be
concerned when a union secretly funnels money into an election,
as happened in the Boston mayoral election in 2013." But we also
should consider some facts about unions before accepting false
equivalency with corporations.

The US Chamber of Commerce says not to worry, Citizens
United “provided unions with the same political speech rights as
corporations.”?® David Bossie, who brought the Citizens United
case, says the “newfound freedom” for corporations makes a “level
playing field” with unions and interest groups.”’ Perhaps they
think that unions will somehow balance out corporate power.

Unfortunately, they won't. First, under the federal law that Citi-
zens United struck down, corporations and unions were covered by
the same restrictions on election spending, That had been true since
1947. If you are concerned about union political spending, then
Citizens United is a disaster for you, too, as Citizens United blocks
restrictions on union election spending, In that sense, Bossie is cor-
rect: Citizens United means that democracy is for sale to any and all

who have the cash to bid in the $10 billion game.
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Behind this bleak vision of a pay-to-play democracy is a
deeply flawed premise that Americans are not citizens who gov-
ern; instead, we are told to be mere spectators, or consumers, as
corporations and unions throw money around to decide our elec-
tions. That assumption, however, is not the only thing wrong with
the “level playing field” viewpoint about unions. In real life, there
is no such thing as equality between unions and corporations, just
as there is no equivalence between most people and the CEOs of
large corporations.

A union is very different from a corporation. A union is an
organization of employees. The employees agree to be represented
by an elected leadership of the organization. The leadership nego-
tiates with employers to reach terms of employment on behalf of
all of the workers, terms that are approved by the workers, as well
as by management of the business. People who decide to form
unions may choose to incorporate the union, or they may not.
Some unions are corporations, but many other unions are not.
Unincorporated unions are simply voluntary associations of work-
ers or federations of local “chapters.” The largest labor organiza-
tions, such as the AFL-CIQO, are federations of smaller unions.

That difference does not make unions perfect, and it is true that
union corruption has been a problem at times, as in any human insti-
tution. When unions worked well, though, as they usually did and
continue to do, unions offer some counterbalance to corporate power.
They provide an employee voice into the question of how corporate
profits should be allocated among all of the people who contribute.
In the long-gone heyday of unions, when corporations profited, every-
one did well. Shareholders still gained, and CEOs and executives still
made a fine living, but unions helped employees get a fair share, too.

Strong unions helped create the middle class. In the 1950s,
when unions represented more than 35 percent of American work-

ers in the private sector, wages rose. More people who worked hard
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had a chance to have health insurance and to retire in something
better than poverty. For a variety of reasons, though, including
corporate union suppression tactics, the rate of union membership
declined steeply. By 1970, only one in four private sector workers
was in a union. This number kept falling until today, when unions
represent only 6.5 percent of private sector employees.”” That means
that 93 percent of private sector employees are not in unions.

So one answer to the question “What about unions?” is
“What unions? They don't count anymore.” That's not a complete
answer, however. While private sector unions have declined sig-
nificantly, public sector unions have grown over the same years.
About 35 percent of public sector employees—firefighters, police,
teachers, and the like—now belong to unions.” Though the data
are mixed, unions in the public sector have probably helped those
employees retain slightly more of what all Americans seek—a
decent wage, health care, some possibility of retirement, and some
level of security.

To be sure, unions are taking advantage of Citizens United and
are spending millions to influence state and federal elections.”* Pub-
lic and private unions also spend money to influence government
and policy. Union members pool contributions through political
action committees (PACs), and unions have political influence,
particularly in the Democratic Party. In 2010, members of SEIU
(Service Employees International Union) contributed more than
$11 million, members of teachers unions contributed $15 million,
and the teamsters, electrical workers, and carpenters unions also
contributed millions of dollars. Thus, unions should not be exempt
from any examination of the influence of money in politics.

Upon examination, however, the falsity of assertions about
union-corporation parity is apparent. Unions do not have the
membership, money, or influence to come anywhere close to bal-

ancing corporate power. The high ground for union members in
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politics comes at election time. Apart from union PAC spending
(which itself is dwarfed by corporate money), unions can mobilize
members to help get out voters and rally for favored candidates.
Then, however, the election is over, and regardless of the winner,
corporate influence in government overwhelms unions as much as
it overwhelms every other interest.

If you go back and look at that top-twenty list of lobbying
spenders (Table 1), you will see not a single union or federation
of unions on the list. Not one. If we pull back from the top-
twenty list to see all lobbying spending, including unions, corpo-
rate industries, and “special interests,” the corporate domination

remains clear (see Table 2).

Table 2
Top 20 Spenders on Lobbying in Washington, 1998-2013
Sector Total Spent
Miscellaneous business $5,815,757,543
Health $5,760,020,799
Finance/insurance/real estate $5,738,003,937
Communications/electronics $4,730,941,613
Energy/ natural resource $4,268,300,046
Other $3,076,689,869
Transportation $2,947,569,032
Ideology/single issue $1,894,591,537
Agribusiness $1,736,175,743
Defense $1,654,187,912
Construction $631,315,233
Labor $573,322,887
Lawyers and lobbyists $408,016,748
Total $39,234,892,899

Source: Center For Responsive Politics, Ranked Sectors,

http:/ /www.opensecrets.org/lobby/top.php?indexType=c&showYear=a
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In summary, corporate spending on lobbying came to around
$40 billion; union spending, $0.5 billion. The financial industry
alone spent $5 billion more than all of the unions combined, in
every field, in the public and private sectors. Even by Wall Street
accounting, $40 billion and $0.5 billion are not close to equivalent.

Apart from the overwhelming magnitude of corporate money,
the type of money from a union is different. Jon Youngdahl,
national political director of the SEIU, explains where that $11
million that SEIU put into the 2010 elections came from:

About 300,000 janitors, nurses’ aides, child-care providers
and other members who voluntarily contribute on average
$7 per month to SEIU’s Committee on Political Education
(COPE). ... We are a union of working people, and the

money we spend on politics is money donated by workers.”

Finally, in lobbying spending as elsewhere, the outputs reflect
the inputs. If unions are using whatever power they have to drive
into our government the union agenda—enlarged union member-
ship, better wages, health care, and pensions for union members,
and in the private sector, a more equitable division of corporate
earnings among executives, shareholders, and employees—they
have failed miserably.

Indeed, one recent exception to the string of union setbacks
proves the rule. In 2011, the National Labor Relations Board
finally required corporations to provide notice to employees of
their rights to freely discuss working conditions with fellow
employees and to decide for themselves whether to join a union.
The required notice was no different than that which informs
employees of their rights to workers compensation, minimum
wages, and the like. You may be wondering why you have not
seen this notice in your workplace. A corporate lobbying group,

the National Association of Manufacturers filed a lawsuit, and in
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2013, a federal court in Washington, D.C,, struck the law down,
finding it to be a violation of corporations’ new constitutional

right “not to speak.”*

What Corporations Get for the Money

Virtually every significant issue now reflects a corporate agenda,
with the possible exception of social issues of limited economic
impact, such as abortion or lesbian and gay rights. Consider two
macro issues: public spending and debt, and energy and the envi-
ronment. Whether Americans can find a way to manage these
two issues wisely may have the most impact on whether we face
precipitous decline as a nation and as a world. On both, the
well-financed corporate agenda overwhelms the public national

interest.

Corporate Power Drives Deficits and Debt
Admiral Michael Mullen, chairman of the Joint Chiefs of Staff,

has identified the growing national debt as one of the most signifi-
cant national security issues.”” As of January 2014, the national
debt amounted to $17.3 trillion.?® Total public debt is now 100
percent of gross domestic product (GDP), a historic level that can-
not be attributed only to the financial crisis that began 2008.%

Four main factors contributed to the rapid debt increase since
2001: trillions of dollars in tax cuts enacted in 2001-2003 and
largely extended in 2012; (2) the costs of the wars in Iraq and
Afghanistan (estimated at $4—$6 trillion);*® (3) the 2006 enact-
ment of a massive prescription drug benefit called Medicare Part
D with no revenue to pay for it; and (4) the 2008 collapse of the
global financial system, followed quickly by the government bail-
outs to Wall Street and financial firms" (Perhaps surprisingly,
the Affordable Care Act has a net effect of somewhat reducing
federal spending.’?)
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The national debt reflects accumulated borrowing over the
years. The budget deficit, on the other hand, reflects the amount
of government spending in excess of government revenue in any
given year. Continued deficits contribute to rising national debt.

Recent federal budgets of roughly $3.5 trillion break down as
follows: Medicaid and Medicare, 21 percent; military, not includ-
ing veterans benefits, 19 percent; Social Security, 22 percent;
“mandatory” spending (veterans’ compensation, unemployment,
food stamps, and so on), 17 percent; “discretionary” spending (law
enforcement, roads, student aid, energy, and the like), 16 percent;
and interest payments on the national debt, 6 percent.”> More
accurate measures that include all government spending for mili-
tary purposes, not merely that counted in the Pentagon’s budget,
show federal spending on the military and war much closer to
50 percent of the budget.** On the revenue side, tax receipts have
fallen to the lowest level since 1950.%

What does any of this have to do with corporations? The cor-
porate stranglehold on Washington, D.C., drives huge corporate
subsidies and earmarks. Diverse organizations from Public Citi-
zen to the Cato Institute calculate “corporate welfare,” defined as
unnecessary federal spending and subsidies for specific corpora-
tions, at $92 billion to $125 billion per year.*®

The Cato Institute describes subsidies for corporate agri-
business (approximately $30 billion per year) as “a long-standing
rip-off of American taxpayers.””” The vast majority of agriculture
subsidies do not go to “family farms” but to the biggest corpo-
rate producers. In fact, only 10 percent of the largest producers
collected 75 percent of the nearly $300 billion in subsidies since
1995, and 62 percent of all farmers got nothing*® These subsidies
cannot be justified on any measure of public policy merit; they are
bad for the health of the American people and an unfair business

advantage for large corporations over small business. Taxpayer
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subsidies for corn production and industrialized byproducts make
unwholesome and fattening foods and drinks artificially cheap
and place locally grown, organic, and otherwise healthy unpro-
cessed food in an unfair competitive position.

Why does a practice that is bad for people and the country
continue? Look back at Table 2; “agribusiness” is one of the larg-
est lobbying machines in Washington, D.C., spending more than
$1.7 billion since 1998.

Corporate interests also distort military spending, now as
high as the defense budgets of every other country in the world
combined. The Pentagon budget includes billions of dollars of
corporate handouts, weapons systems that even the Pentagon
does not want, and a troubling expansion of corporate contrac-
tors for every aspect of military activity, from supply to mercenary
corporations such as Haliburton or Blackwater (which changed
its name to XE, after infamous activity in Iraq, and is now called
Academi. In 2000, the US military budget was $294 billion. In
recent years, annual military spending has soared to between
$600 and $700 billion.*®

Consider General Electric’s “alternative engine program” for
the F-35 fighter jet. The engine is called “alternative” because it
is not really the engine for the F-35. Pratt & Whitney, not GE,
already makes the F-35 engine. The Pentagon says GE'’s proposed
engine is not necessary. For years, the military has said that it does
not want the “alternative” engine and that the money spent on it
is a waste. President Bush urged Congress to kill the program in
2007, and President Obama did the same in 2009. No matter.
GE kept spending political money, and Congress kept approving
spending for the “alternative” engine program. The cost to taxpay-
ers for this unwanted “zombie” program came to $3 billion.*® If
you go back to Table 1, you will find GE near the top, spending
more than $297 million on 1998-2013 lobbying.
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Corporate power also drives deficits in indirect ways. Cor-
porate lobbyists ensure that even programs intended to benefit
the public interest must be warped to enhance corporate profit,
at the expense of the government and the American people. This
is usually accomplished by writing the law to require hundreds
of billions of dollars diverted to corporate revenue. One example
is health care reform that mandates customers for private health
insurance corporations and that prohibits the government from
negotiating pharmaceutical prices.

Health care costs are among the primary drivers of the deficit.
Although domination of government by corporations is partly a
fiscal issue, the health care area also shows the terrible price many
people pay in their personal lives for the disconnection of our rep-

resentatives from the interests of the people.

Corporations in the Health Care Business

Pervert Reform to Preserve Profits

The reason our government spends so much on health care is
not because we are unduly generous for too many of our fellow
citizens. Exactly the opposite: We are the only developed country
in the world that relies on an expensive, wasteful, private sector,
employer-sponsored health insurance system that leaves millions
of citizens with nothing.* Our health care costs include billions
of dollars of CEO pay and corporate profit that other countries
do not need to add into the bill. We pay twice as much on health
care as other developed democracies—about 17.4 percent of GDP
versus 9.3 percent—with far less to show for it.* American babies
born in 2013 have life expectancies lower than those in fifty other
countries; we are below Guam and just ahead of Bahrain.”®

The recently enacted health care reform has not altered this

expensive corporate control of American health care. Indeed, the
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Affordable Care Act has followed the pattern of building on this
reality rather than confronting and changing it.

When President Clinton tried to change this unsustainable
system in 1993, the health insurance and pharmaceutical compa-
nies spent hundreds of millions of dollars to defeat reform. The
system only got more dysfunctional over the next fifteen years,
and the corporate lobby got stronger, spending even more in 2009
and 2010 to ensure that massive corporate profits defined the
boundaries of permissible reform or even debate.

With the Affordable Care Act, powerful health insurance
companies won what most corporations could only dream of: 100
percent of Americans required to be customers, while the costs for
those likely to be unprofitable customers (the older or poorer ones)
shifted to the taxpayers. At the same time, international pharma-
ceutical corporations, cutting a private deal with the White House,
made sure that Americans would continue to pay the highest drug
prices in the world.**

Health care policy surely is complex and challenging, but
other democracies seem to benefit by having a wider range of
possible approaches to consider. What is mainstream and conven-
tional throughout the world—cost-effective, single-payer health
care—was never given a second of consideration, despite the fact
that a majority of Americans favor that approach.”” The so called
public option, which at least would have allowed people to choose
to take our business from profit-driven corporations to a public
coverage pool to help keep costs down, never had a chance, despite
support from three-quarters of the American people.

We saw a preview of this type of corporate-dominated health
care lawmaking in 2003, when Congress enacted and President
George W. Bush signed the Medicare Part D prescription drug

program for senior citizens. The law provided no means for
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paying for this expensive program, which efectively transfers hun-
dreds of billions of dollars of (borrowed) money from the federal
government to global pharmaceutical corporations. Much worse,
the 2003 Medicare law actually made it illegal for the government
to negotiate fair drug prices. The law also banned the import of
cheaper drugs from Canada and made generic alternatives more
difficult to obtain.*

The federal government now pays 30 percent more for phar-
maceuticals as a result of the 2003 law, resulting in overcharges to
the government of billions of dollars per year. How did this hap-
pen? A Republican congressman from North Carolina explains:
“The pharmaceutical lobbyists wrote the bill."*

A few months after the Medicare Part D law was enacted, the
leading congressman who worked on the bill, Representative Billy
Tauzin, who had been both a Democrat and a Republican over the
years, left Congress. He took a job as president of the pharmaceu-
tical corporations” lobby group, the Pharmaceutical Research and
Manufacturers of America (PhRMA), at a salary of more than $2
million a year. "As a member of Congress, Billy negotiated a large
payout to the pharmaceutical industry by the federal government,”
said another congressman. “He's now about to receive one of the
largest salaries ever paid to any advocate by an industry.®

Olga Pierce, a journalist for ProPublica, reviewed what had
happened to others in government who worked on that 2003 pay-

out to the pharmaceutical corporations:*

" Former senator John Breaux, D-La., fought against
allowing drug prices to be negotiated in Medicare Part
D. A year after the bill passed, he left the Senate to
begin his lobbying career. He now has his own lobbying
firm, Breaux Lott Leadership Group, which this year
has received $300,000 to lobby for the pharmaceutical
industry.
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Former senator Don Nickles, R-Okla., who helped
negotiate the final version of Part D, then left to form
his own lobbying firm. Bristol Myers-Squibb paid the
Nickles Group $120,000 this year to lobby for, among

other things, “health care reform issues related to

Medicaid and Medicare.”
Thomas Scully, the former Medicare chief who helped

design Part D, obtained a waiver allowing him to dis-
cuss job offers before he left his government post. Less
than two weeks after the bill passed, he went to work
for the lobbying firm Alston & Bird, where he works

on behalf of drug companies.

Raissa Downs, a top legislative aide in the Department
of Health and Human Services, helped spearhead the
agency’s efforts to shape Part D. Now she’s a partner at
Tarplin, Downs & Young, a consulting firm, where she
is lobbying against changes to Part D.

John McManus, staff director of the House Ways and
Means health subcommittee when Part D was created,
now has his own lobbying firm. Between 2004 and June
2009, the McManus Group earned about $6 million
lobbying for PhARMA and various drug companies.

In 2009, the Obama White House secretly negotiated a deal

with the pharmaceutical lobby, headed by the former congressman
Billy Tauzin. The Obama administration promised not to touch the
ban on the government’s negotiating fair Medicare pharmaceutical
prices. In exchange, the international drug corporations promised
not to block other reforms and offered some unspecified “savings”
of $80 billion over the next decade. The deal was so good for the
pharmaceutical corporations that the industry ran (allegedly at the
request of the White House chief of staff) a $70 million campaign

through phony front groups with names like “Americans for Stable

50
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Apart from the unseemly elevation of a corporate lobby into
a branch of government requiring negotiation with the White
House, the deal was bad for Americans: if Medicare simply paid
the same price that the government pays for the same drugs under
the Medicaid program, taxpayers would save $150 billion”* As
former Secretary of Labor Robert Reich says, “Perhaps the White
House deal with Big Pharma is a necessary step to get anything
resembling universal health insurance. But if that's the case, our

democracy is in terrible shape.”

The Human Cost

The impact of the corporate takeover of government lawmaking in
health care contributes to huge deficits and drains small business
capital, but we should also remember the human cost. Health care
is about lives of real people, as one health insurance executive dis-
covered when he went back home to Tennessee.

Wendell Potter had been a high-level public relations execu-
tive for the Cigna health insurance corporation. Cigna is a For-
tune 500 for-profit corporation, incorporated under Delaware
law; in 2012, Cigna had profits of $1.6 billion and paid its CEO
more than $20 million.” After Citizens United, Cigna admits that
it now ‘regularly supports federal and state officials, candidates,
parties, and other political groups and organizations where the
Company believes it can advance its mission, business objectives
and goals. . . ** Despite this opaque disclosure, Wendell Pot-
ter says that “millions more—probably billions more—are spent
secretly every year by corporations and their trade associations to
shape policy discussions and actions.””

As Potter describes, after more than two decades in the
health insurance industry, he quit in a moment of conscience.
His life was changed by his visit to a “health fair” at a county

fairground in Tennessee, where Potter had grown up. A

100



Chapter Four: Corporations Don't Vote; They Don't Have To

nonprofit medical group that usually brings needed health care
to Third World regions had made its eighth annual trip to the
fairgrounds to help Americans who had no other option for
treatment.

Potter stepped into a “war zone” at the health fair. Hundreds
of soaking-wet Americans waiting all day in lines to be examined
and treated in barns and animal stalls; teeth being pulled in open-
sided tents; people “lying on gurneys on the rain-soaked pave-
ment’; hundreds more turned away at the end of the day before
they could be treated.

These are Americans. They were not waiting all day to be
treated in animal stalls because they are shirkers. Two-thirds of
them had jobs but no health insurance because, as Potter explains,
they worked for small businesses that could not afford for-profit
health insurance or, in many cases, the health insurers had
“purged” unprofitable small business coverage from their rolls.*®

The Affordable Care Act, if implemented effectively, could
significantly improve the worst of this injustice. Unfortunately,
effective implementation may not happen when politicians seek
to achieve overdue reform by using, rather than confronting,
entrenched corporate interests, and by forcing massive public pay-

ments for private gains.

Beyond Health Care

American strength has come from resiliency coupled with prac-
ticality, determination coupled with distrust of zealotry. Our
eighteenth-century republic has prospered into its third century
because we have been able to endure and adapt to tremendous
changes and challenges. Now Citizens United, by locking in both
an elite donor class and a run-up of unbalanced corporate power,
is ossifying our government, blocking reform, and preventing our

adaptation to fundamentally new circumstances in the world.
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Citizens United turns uncontrolled corporate lobbying and
corruption of government into uncontrollable corporate lobbying
and corruption of government. Any attempt to control that prob-
lem, now says the Supreme Court, violates the right of free speech.
The dynamic that culminated in Citizens United of corporate
rights feeding corporate power, and of corporate power building
corporate rights, makes the practical balancing effect of a political
process that represents all interests increasingly difficult or even
impossible to achieve.

This danger is particularly acute in the energy sector. Just as
we can have no real health care reform until we contain corporate
power, we can have no real energy reform. That has catastrophic
consequences, given our dependence on fossil fuels. Multibillion-
dollar oil, coal, and gas subsidies grow, our costly ensnarement
and overextension in the Middle East further weakens our own
country, alternative technologies are developed elsewhere, and the
resources and environment that we need to sustain life and secu-
rity are rapidly destroyed.

Empires and societies usually fail not because of a sud-
den, surprising blow but because of a long-term unwillingness
or inability to adapt.’” Decline proceeds apace, as all can see the
plainly perilous conditions, but candor and action are blocked
by zealotry, denial, or force. What can it mean except fatal, cor-
porate-fueled zealotry when the rallying cry of a major political
party in America becomes “drill, baby, drill” and modest regula-

tion of deadly pollution is called a “war on coal”?

Energy. Deficits, and the National Interest

In a real sense, our entanglement in seemingly endless wars in the
Middle East (Irag-Kuwait, 1990-1991; Iraq no-fly zone, 1991
2003; Iraq War, 2003-2009; Afghanistan, 2001-2016 (maybe);
Libya, 2011; Yemen 2010-2011; ongoing near-war with Iran;
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billions of dollars in military aid to Pakistan, Israel, Egypt, Saudi
Arabia, and others in the region) is a multitrillion-dollar subsidy
to protect the oil on which we have depended for too long.

Even apart from this indirect, military subsidy for fossil fuel
corporations, the oil, coal, and gas industry is among the biggest
corporate welfare recipients. Corporations such as Exxon, BP,
Chevron, Peabody Energy, and others receive billions of dollars
in tax subsidies, liability caps, bargain-basement leases on public
lands, and other government assistance, not to mention the sub-
sidy of massive highway funds and minimal funds for transporta-
tion other than auto and truck. Annual federal subsidies to the
hugely profitable oil and gas corporations exceed $10 billion. Bills
that would repeal or reduce these subsidies were defeated in Con-
gress in 2012 and 2013, after the companies spent millions to buy
political influence, including a multi-million dollar pay-off from
Chevron to the PAC of the House Speaker.”® Of the $100 billion
in direct subsidies to the energy sector between 2002 and 2008,
approximately $72 billion went to the fossil fuel industry.”

Do the global oil companies need these handouts to obtain
oil? Oil corporation profits are extraordinarily high and keep set-
ting new records, so that seems unlikely. Take it from a Texas oil-
man, George W. Bush: “T will tell you with $55 [per barrel] oil,
we don't need [to provide] incentives to oil and gas companies to
explore.”® With oil now costing nearly twice as much per barrel,
we continue to subsidize oil companies, which already have the
massive built-in subsidy of benefiting from the price-fixing of the
global OPEC cartel.

The rising costs of our fossil fuel dependence for families, com-
munities, and the environment, have moved from inconvenient to
dangerous and are approaching catastrophic. When crises occur,
as in the Gulf of Mexico when BP’s Deepwater Horizon oil rig

exploded in 2010 or when the Exxon Valdez ripped open in Alaska
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or when oil refineries exploded as in Texas and Washington State
in recent years or when another war in the Middle East begins or
an old one enters its second decade, we see the death of people, eco-
systems, businesses, and livelihoods. What we sometimes fail to see
right in front of us is the growing and terrible price that we place on
families, communities, and our environment everywhere, every day.
In some ways, oil is not the worst of it.

We burn what the coal corporate lobby calls “clean coal” for
nearly 40 percent of our electricity.*" There is, however, no such
thing as “clean coal” Coal-burning utilities emit toxic pollution.
Coal causes tens of thousands of premature deaths each year in
the United States, as well as many thousands more cases of lung
and other cancers, asthma attacks, upper respiratory illness,
heart attacks, and hospitalizations.®* Coal combustion pushes
forty-eight tons of mercury, a neurotoxin, into the air each year.”
Mercury and other coal pollutants contaminate the air we breathe
and are deposited with the rain into our rivers, lakes, and streams.
Thousands of water bodies where people used to fish now are poi-
soned. Forty-five states now have health warnings about the toxic-
ity of eating fish from local waters.**

Coal is not cheap, either. The coal industry, like other nine-
teenth-century industries that leverage improper political power
from their old economic power, takes billions of dollars each
year from American taxpayers. As with oil, massive government
subsidies prop up outdated coal energy, while Arch Coal, Pea-
body Energy, Patriot Coal, Massey Energy, and Alpha Natural
Resources take record profits for themselves. Since 1950, the coal
industry has received direct subsidies of $72 billion from the US
government. Congress added $9 billion in subsidies as recently as
2005. The so called stimulus bill in 2009 added another $3.4 bil-
lion to help the coal industry figure out—so far unsuccessfully—

how it could stop emitting massive amounts of carbon pollution.®®
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Coal corporations pass on, or to use the economists term,
externalize, huge costs onto American society. Annual costs of thou-
sands of coal-caused disease, land devastation, and destroyed water
resources are conservatively estimated at $333 billion.*® Coal, along
with oil, is the principal cause of the very real climate crisis. Fossil
fuel emits polluting greenhouse gases such as carbon dioxide, which
trap heat in the atmosphere due to absorption of sunlight. The cli-
mate disaster we now face is due to human-caused emissions, 80
percent of them stemming from the burning of coal, oil, and natural
gas. The increased emission of these gases, based on thermometer
measurements going back to 1880, has led to an average global rise
in temperatures of 1.5 degrees Fahrenheit—twice as much in the
Arctic—and an additional warming of 2.0 to 11.5 degrees is pre-
dicted over the next century if emissions go unabated. Likely effects
of this rise include diminished water supplies; vanishing of snow
and ice; rising sea levels endangering coastal populations; increased
frequency of droughts, floods, and more devastating hurricanes
and storms; and long-term decline in agricultural production and

increased incidence of malaria, cholera, and other disease.®”

Corporate Power Blocks Alternatives

Are we unable to change and adapt because we have no alterna-
tive? No, alternatives are available now. We do next to nothing to
tap the vast energy resources in our buildings and homes, where
70 percent of energy is consumed, much of it wasted. For a small
fraction of the cost of new power plants, we could have retrofit
programs for insulation, windows, electricity-saving devices, and
other efficiency steps that would save many more billions of bar-
rels of oil, pounds of coal, cubic feet of gas, and American dollars.
People may want that, but in contrast to oil, coal, and gas, we do
not have a string of multibillion-dollar corporations lobbying to

get our government moving on that‘
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We are falling farther behind. Denmark and Spain gener-
ate 21 percent of their electricity demand from wind power
alone. Spain is on target to generate an additional 10 percent of
its electricity from solar power and has a large export business
in solar technology, though behind the leaders in this lucrative
business—China and Germany. Three states in Germany gen-
erate 40 percent of their electricity from wind power. Scotland
recently moved its 2020 target of 50 percent of power from
wind up to 80 percent. The Philippines derives 28 percent of its
energy needs from geothermal sources. In the United States, we
generate less than 3 percent of our electricity from solar, wind,
biomass, geothermal, and the like (an additional 6.5 percent
comes from hydropower).®®

BP’s offshore oil drilling operation that nearly destroyed the
Gulf of Mexico took a little over a month to receive government pet-
mits.*” By 2012, two years after the explosion and oil deluge into the
Gulf, twice as many offshore oil operations are drilling in the Gulf
as there were on the day of the disaster.”” Meanwhile, for more than
twelve years, the nation’s first offshore wind power operation off the
Massachusetts coast has been trying to get approval for operation.

Why do we fail to do what we know we need to do and
what other countries seem fully capable of doing? We do not
change because old-line corporations that profit from preventing
change have extraordinary and growing power to resist. After all,
those first “corporate free speech” cases involved power struggles
between the people and utility corporations such as Central Hud-
son, Consolidated Edison, and PG&E, and with the Supreme
Court’s creation of corporate rights, the people lost.

Thanks to the successful efforts of the US Chamber of Com-
merce and Lewis Powell and his allies to enlist the power of the
Supreme Court, it is now illegal—a violation of “free speech”—to

prevent utility corporations from promoting energy consumption.
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After Citizens United, it is illegal for us to regulate corporate
spending in politics and elections.

Oil, gas, and coal companies have long been among the biggest
corporate spenders to gain and keep corrupt political influence in
Washington, D.C., and state capitals. Oil and gas corporations
spend well over $100 million per year on lobbying in Washington,
D.C., and electric utility corporations match them.”" In contrast,
all alternative energy companies combined managed to come up
with $16 million to lobby in 2013.7>

After Citizens United, the American Petroleum Institute
announced that it would spend millions of dollars to support
friendly candidates and attack perceived opponents of the oil com-
panies. “This is adding one more tool to our toolkit,” said an API
official. “At the end of the day, our mission is trying to influence
the policy debate.””

And so they have. Oil corporations such as Chevron spent
millions to buy influence and control debate in elections from the
speaker of the US House of Representatives to city council. Koch
Industries and the billionaire family that controls it run a vast,
secretive funding network ($400 million in 2012 alone) to win
elections and preferential policies.” Oil and gas corporations also
spend millions to dominate (and eliminate) the political debate in

many states, and are even spending millions in city council races.””

Symbolic of Our Fall: Mountaintop Removal

To fully appreciate the ecological, moral, and social disaster of corpo-
rate domination of government, you could go to Appalachia and see
the impact of mountaintop removal coal mining. You should hurry,
though, if you want to see mountains; they are going fast. To get coal
more cheaply than it would cost to hire more miners, vast swaths of
Kentucky, West Virginia, Tennessee, and Virginia, with some of the

richest, most diverse ecosystems in the world, have been destroyed.
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Global coal corporations have blown up and flattened more
than 500 mountains, dumping the toxic debris into valleys and
obliterating more than 2,000 of miles of headland streams—Iit-
erally, they no longer exist. As Robert Kennedy Jr. points out, if
you filled twenty-five feet of a stream in your town, you could go
to jail.”® Coal corporations have filled 2,500 miles of streams in
Appalachia. Towns and communities have been destroyed, drink-
ing water poisoned, disease incurred, and local economies ruined
by this most destructive, irresponsible, and shortsighted form of
extracting energy in the history of humanity.””

If you cannot go to Appalachia, you can still see and hear some
of the brave people working to stop this by going to websites for
organizations such as I Love Mountains (http://ilovemountains.
org), a coalition campaign to end mountaintop removal, or Appala-
chian Voices, the Kentucky Riverkeeper, or the Waterkeeper Alli-
ance.”® The I Love Mountains website has a What's My Connection
link that lets you type in your ZIP code and see how the destruc-
tion of Appalachia connects to you.

I live in Concord, Massachusetts, and felt glad about our
lower-cost municipal utility pursuing alternative energy and con-
servation. When I put in my ZIP code at the I Love Mountains
Web site, however, I discovered that when I turn on a light, coal
from obliterated mountains in Appalachia is burned in the AES
Thames power plant in Connecticut, which feeds into the New
England grid and into the Concord Light & Power system.

Knowing this makes it hard to visit the people in West Vir-
ginia and Kentucky who cannot drink what used to be clean
mountain water, whose coal-dust-covered homes shake with
explosions, whose children go to schools and get sick from the
toxic dust settling over them; the people who are pitted against
one another by coal companies who destroy jobs and threaten to

destroy the rest of them if anyone complains.
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I did visit, and one must see it to believe that this is happen-
ing in America. Bill Haney, a businessman and film director, has
documented the terrible crime going on across Appalachia in the
film The Last Mountain. To watch it is to understand the sad,
dangerous consequences of unchecked corporate power. Or watch
Robert Kennedy Jr. in Blair, West Virginia, where he connected
mountaintop removal extraction, Citizens United, and the destruc-
tion of American democracy.”

Or you can hear the voice of Elmer Lloyd, a retired coal miner
in Harlan County, Kentucky.®® After he retired, Lloyd built a fish
pond because the local streams had been ruined. “When I was
small, kids could go down to the river to fish; I could go down to
the river, put a line in, and catch all the fish I wanted. But over the
years, I mean, it became where you couldn't even find a minnow,
or a fish, or nothin’ in the river, because they were all gone. So I
figured I'd build me a pond, you know, you'd have something in
the area where the kids could fish.”

When the mountaintop removal started, “people told me,
when they start stripping behind your house, theyre going to
destroy your home. I said no, I believe there’s enough laws out
there to make ‘em do it right. Well, they said, you wait and see.”
Toxic runoff from the operations destroyed the stream and
Lloyd’s fish pond, killing all the fish. When Lloyd complained,
the coal company sent people over: “They were kinda laughing
about it. Saying, there’s one that might make it. There’s one
that didn't make it. And they were saying it like they thought it
was funny.”

Lloyd called the Kentucky Department of Fish and Wild-
life, which told him to fill in the pond because with mountaintop
removal coal mining, there was no hope for it. Lloyd says, “It just
ain't right for companies to try and come in here and get a dollar

and destroy the place, destroy people, and leave because they don't
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have to worry about it next year because theyre gone looking for
something else to make money on and destroy.”

Lloyd’s right when he says, “I believe there’s enough laws out
there to make 'em do it right.” Many of those laws are the laws that
we demanded after the first Earth Day in 1970, such as the Clean
Water Act, which the government once vigorously enforced. The
Clean Water Act has a “citizens’ suit” provision so that when the
government fails to do its job, people can bring a case of their own.
People in West Virginia, Kentucky, and Tennessee did this, expos-
ing widespread illegality by the coal corporations, from Clean Water
Act violations (12,000 violations by one company at one mine alone)
to falsified water-monitoring reports. Joe Lovett, a West Virginia
lawyer who brought one of the first cases, says he “naively believed
that we would just go to court, point out what was wrong, and that
the United States government would fix it.”®! In four different cases,
a federal judge in West Virginia found that the coal corporations,
and the government that was supposed to regulate the coal corpo-
rations, were violating the law. Mountaintop removal mining had
“cracked the walls” of nearby homes and “made the air so dusty that
[people] cannot sit out on the porch comfortably.” Even inside, peo-
ple “cough from dust particles and their furniture is constantly lay-
ered with dust.” Judge Haden also heard testimony from people who
could no longer paddle up a favorite tributary “because it no longer
existed, having been covered and destroyed by mining activities.”

Judge Haden flew over southern West Virginia and saw the

impact himself:

Mined sites were visible from miles away. The sites stood out
among the natural wooded ridges as huge white plateaus, and
the valley fills appeared as massive, artificially landscaped stair
steps. Some mine sites were twenty years old, yet tree growth

was stunted or non-existent.
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If the forest canopy of Pigeonroost Hollow is leveled . . .
and aquatic life is destroyed, these harms cannot be undone. If
the forest wildlife is driven away by the blasting, the noise, and
the lack of safe nesting and eating areas, they cannot be coaxed
back. If the mountaintop is removed, . . . it cannot be reclaimed
to its exact original contour. Destruction of the unique topogra-
phy of southern West Virginia, and of Pigeonroost Hollow in
particular, cannot be regarded as anything but permanent and

irreversible.%?

Four times, the Court of Appeals reversed Judge Haden’s
decisions and allowed the mountaintop removal and valley fills
to continue. The court noted that the coal corporations, United
Mineworkers, and “the West Virginia State political establish-
ment” all were allied against the citizens groups and the Environ-
mental Protection Agency, as if the job of the court of law is to
add up the weight of political influence before deciding a case.®’
When Judge Haden again ruled that mountaintop removal and
the obliteration of streams violated the Clean Water Act, the
Bush administration rewrote the rules to try to make what was
illegal “legal.” Judge Haden ruled that maneuver, too, was illegal
because only Congress has the authority to rewrite the Clean
Water Act, and “the rule change was designed simply for the ben-
efit of the mining industry.”®* The Court of Appeals reversed that
decision, too.

The power that leads government to aid and encourage illegal
activity is not because of the great number of jobs and livelihoods
at stake. Coal corporations favor mountaintop removal precisely
because it requires fewer jobs and is therefore more profitable.
There are fewer than 20,000 coal-mining jobs in West Virginia
today, compared to 145,000 in the 1950s. Underground mining

requires many more miners than mountaintop removal mining,
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The political force that obliterates the very Appalachian
Mountains themselves is not driven by the people of Appalachia
demanding the destruction of their homes, communities, woods,
mountains, and streams for all time but from the power of cor-
porate money. The vast majority of the people in West Virginia
want mountaintop removal mining stopped now, yet not a single
West Virginia politician will stand for those people because of the
political power of the coal corporations.®

Recently, the Environmental Protection Agency said it may
begin to enforce the Clean Water Act on mountaintop removal.
The coal corporation executives and hired hands went ballistic,
calling this possibility a “regulatory jihad,” a “regulatory assault,”
and “out of control.” Indeed, if you search the Internet on “EPA
out of control,” you will encounter a well-funded corporate cam-
paign spread out across the land, the blogosphere, the “think
tanks” and “foundations,” and the airwaves.

After Citizens United, the coal corporations are moving in
for the kill. A leaked letter from one coal corporation executive
to another shortly after Citizens United described the plan: “With
the recent Supreme Court ruling, we are in a position to be able
to take corporate positions that were not previously available
in allowing our voices to be heard.” (There are those corporate
“voices” again.) He suggested that representatives of the corpora-
tions meet to discuss “developing a [political-spending] 527 entity
with the purpose of attempting to defeat anti-coal incumbents in
select races, as well as elect pro-coal candidates running for cer-
tain open seats.” He proposed “a significant commitment to such
an effort.”®

This is what government of, for, and by the corporations looks
like. If we want to live with it, the American experiment in free-
dom and government of the people is doomed. Fortunately, mil-

lions of Americans, from the mountains to the prairies and to the

112



Chapter Four: Corporations Don't Vote; They Don't Have To

oceans, too, are saying “Enough!” To win change, though, people
will need to be prepared for the implicit blackmail of corporations
threatening “jobs” if we try to restrain or balance corporate power.
For that reason, the next chapter looks more closely at the idea
that we must quietly accept corporations as our rulers if we want

to make a living,
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Chapter Five

Did Political Inequality
and Corporate Power
Destroy the Working
American Economy?

Who are to be the electors of the federal representatives?
Not the rich, more than the poor; not the learned, more
than the ignorant; not the haughty heirs of distinguished
names, more than the humble sons of obscure and
unpropitious fortune. The electors are to be the great

body of the people of the United States.
—James Madison, Federalist No. 57

Crony capitalism is usually thought of as a system in
which those close to the political authorities who make
and enforce policies receive favors that have large
economic value. . . .

—Stephen Haber, “The Political

Economy of Crony Capitalism™

emocratic capitalism is threatened
as never before. ... Not from with-
out but from within.” That’s the conclusion about Citizens United
from Robert Monks, a businessperson, corporate governance

expert, and former chair of the Republican Party in Maine.? He
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has spent eight decades in business, and now has joined more than
2,000 business leaders with “Business For Democracy,” a project
of Free Speech For People and the American Sustainable Business
Council, in working to overturn Citizens United. Other business
leaders in this work include entrepreneurs such as Yvon Chouinard,
founder of Patagonia; Ben Cohen and Jerry Greenfield, founders of
Ben & Jerry’s Ice Cream; Amy Domini, founder of Domini Social
Investments; Gary Hirschberg, founder of Stonyfield Farm; Nell
Newman, founder of Newmans Own Organics; Wayne Silby,
founder of Calvert Social Investment Fund, and many more.” They
recognize that democracy, freedom, and a sustainable world depend
on a bill of rights for people, not corporations. And they know that
government dominated by factions of corporations and the wealthy
alone is terrible for American innovation and business.

The Hoover Institution and others have probed the problem of
“crony capitalism” and how it hampers economies in other parts of
the world. These studies tend to associate pay-to-play crony capital-
ism with Indonesia, Russia, Egypt, and other countries with less of
a tradition of freedom and democracy. It may be time to look closer
to home. In a 2013 study by the Committee on Economic Develop-
ment, 75 percent of American business executives surveyed describe
our current condition as a “pay-to-play,” system. Eighty-seven per-
cent believe our campaign finance system needs “major reform.”

Now even the most gifted economists probably could not
definitively answer the question that titles this chapter. Never-
theless, two propositions are worth serious consideration: First,
the Citizens United vision of American government as a cor-
porate marketplace, where citizens are reduced to consumers,
rewards large entrenched corporations that can leverage their
last-generation economic muscle into political power to delay and
obstruct new rivals. Innovative businesses and nascent industries

waste precious capital trying to keep up politically, rather than

116



Chapter 5: Political Inequality, Corporate Power, and the Economy

economically. As with unions, however, new businesses, small
businesses, or disfavored businesses do not have a prayer in the
multibillion-dollar corporate lobbyist playground or in the corpo-
ratized courts. As a result, opportunity wanes, politically favored
corporations shift costs to the public or onto potential competi-
tors, and economic vitality declines.

Second, Citizens United’s elimination of the last modest
restraint on corporate power and the lock-up of government by a
ruling elite—elimination of fair spending rules in elections—is
likely to complete the transformation of our economy into one
where only a few people, rather than most people, have a shot to
prosper. In our present corporatist era, good wages, benefits like
health care or pensions, and notions of craftsmanship and job sta-
bility have changed from goals to bad things that should be crushed.
They are costs to be reduced, or eliminated altogether, rather
than good things to which society might aspire. It may be hard to
remember, but we once thought that higher wages with more ben-
efits for working people was a worthy goal, rather than a problem
to overcome so that corporations can be more “competitive.” Now
CEOs who find a way to eliminate jobs and benefits or destroy a
union are celebrated and paid tens or even hundreds of millions of

dollars, while the stock price rises and the analysts and media cheer.

Entrenched Corporations

Gain Inefficient Advantage

If we accept the false metaphor of corporate money as a “voice”
and the fantasy that big corporations are no more of a threat to
our political life than big people, you can count on coal and oil
corporations prospering and solar, wind, tidal, and geothermal
energy corporations struggling. When you call government for
help after coal corporations crack your walls and poison your fish

pond, you can count on being told to fill in your pond and move
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on. And we all can count on a low-wage, low-benefit economy with
a great divide between the rich and everyone else.

In crony capitalism, distorted policies corrupt and tilt mar-
kets to favor connected, rather than good, businesses. Too often
corporate interests exploit free-market advocates concerned about
government or excessive regulation to support the elimination of
regulations on even the most complex and potentially destructive
businesses.” The elimination of regulation, or other manipulation
of regulatory advantage, is the essence of inefhicient, pay-to-play
corrupt capitalism.

The perceived absence of regulations is neither the absence of
government nor the presence of a market economy. The choice is
not between regulation and no regulation; the choice is between a
government that regulates in service of the public interest or one
that regulates in service of powerful corporate interests. Some-
times it's more regulation (as in the case of laws prohibiting Medi-
care from negotiating with pharmaceutical companies for market
rates), sometimes less regulation (as in passing a law prohibiting
regulators from regulating the derivatives market), sometimes dif-
ferent regulations (as in expanding the rights of patent protection
to delay increased competition and lower prices). Under any of
these scenarios, government action shifts public assets and ben-
efits to a favored slice of powerful people and interests while allo-
cating huge costs to powerless people and interests.

Unremitting hostility to regulation that serves the public does
not create more efficient business—just the opposite. Weak gov-
ernment oversight of transnational corporations rewards bloated
enterprises that use political power to dump their inefliciencies off
their balance sheets and onto society at the expense of new and
more efficient enterprises.

Coal is a good example. Corporate and investor calculations

about energy production will differ if the cost of coal does not
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include the cost of preventing the destruction of what belongs
to other people—water, air, mountains, and valleys, not to men-
tion fish ponds and house foundations. Coal appears “cheaper”
than wind, solar, or other sources of power only if its costs do not
include the very large costs—externalities—that coal corporations
and coal burning utilities can, in the absence of effective regula-
tion, displace onto others outside of the business. This is the cor-
porate “externalization” problem.

According to Monks, “The corporation is an externalizing
machine in the same way a shark is a killing machine.” That is
just what it does. If it is legal to dump untreated waste or toxic
pollutants into a river or the air, corporations will do so. They will
do so not because corporations are evil or because the people who
work for corporations are bad; they will do so because it is legal.
If it is legal to dump pollution onto others, then the market price
assumes “free” pollution disposal. If one corporation does not do
that, another will. The one that dumps wastes and emits pollut-
ants may have lower costs than the one that spends money to treat
or prevent pollution. The one with higher costs will go out of busi-
ness because it cannot compete, and “the market” then will require
dumping waste into rivers and toxins into the sky.

In theory, this is 2 human problem, not a corporation prob-
lem. In the real world, it is a corporation problem. Corporations
fund campaigns against the “out-of-control EPA” and “regulatory
jihad” because they seek more profit. If allowed, coal corporations
pour money into electing whomever they consider “friends of coal”
and to defeating whomever they regard as enemies because the
corporations seek more profit. Without government regulation to
control greenhouse gas emissions, the destruction of mountains,
the poisoning of streams, and so on, we can be sure that some-
one else (or everyone else) will bear the cost while the corporation

reaps the profit.
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What makes the hostility to regulation more perverse is that
those problems—global environmental catastrophe, for instance—
are caused in large measure by government’s creation of the corpo-
rate entity and its advantages in the first place. Without the laws
permitting incorporation, conferring limited liability, and other
advantages, it would be difficult to marshal the scope of investment
and operations capable of eliminating 500 mountains in a few years
(unless the government itself coerced the capital for such operations,
as in the Soviet Union or other state-enterprise regimes). Would
you invest in Massey Energy or the Alpha Natural Resources coal
corporation if you were personally held responsible for its actions?

That is not to say that we should not have corporations.
Rather, we should not pretend that corporations are natural prod-
ucts of “the market” and that government has no business regu-
lating them. As Theodore Roosevelt wrote about corporations a
century ago, it is “folly to try to prohibit them, but. . . also folly to
leave them without thoroughgoing control.”

So crony capitalism may be un-American, but do not fall for
the idea that government or regulation is un-American. A true
libertarian might not want any government or any regulation, but
such a libertarian would not stoop to ask government for a corpo-
rate charter and would not hide behind limited liability and other
government favors. Maybe we could live with a true libertarian
society if we could get there, but we cannot live with a government
that creates, protects, and serves corporate power but leaves cor-

porations unsupervised and unregulated.

Jobs, Taxes, and Wealth

A lot of data suggest that the success of the corporate drive to
power in our country in recent decades has helped transform our
economy from a broad-based growth engine for all into “oligar-

chy” and “corporatism,” in the words of former Iowa Republican
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congressman Jim Leach.® It now is very diflicult for any but the
rich to prosper in healthy, strong communities.”

In the corporate era, most Americans no longer make enough
money. Median income is now around $28,000, and “household”
income (ie., husband and wife both working in many cases) is
around $53,000."° Wages for most people have been flat for three
decades. Personal savings have plummeted, and debt has soared.

This was not true in the previous thirty years: from 1950
through 1980, when the economy was growing, wages for most
people grew, too. The average income for nine out of ten Ameri-
cans grew from $17,719 to $30,941 in that period, a 75 percent
increase in constant 2008 dollars. Since 1980, however, the
economy continued to grow but the gains went overwhelmingly to
the top fraction of Americans. The top 1 percent received 36 per-
cent of the income gains between 1979 and 2008. The top sliver
(again, 1 percent) received 53 percent of income gains from 2001
to 2006." By 2012, the percentage of the nation’s economic gains
going to the top 1 percent reached levels not seen since 1913."2

For average Americans, income went from $30,941 in 1980
to $31,244 in 2008, a gain of only $303 dollars in twenty-eight
years.”> Total household income rose a little more than that, but
only because most households required two paychecks and more
women entered the workforce."* Since the Great Recession began
in 2008, median income has fallen every year for five years."

The top 1 percent of income-earning Americans now take a
larger share of income than ever before. Between 1993 and 1997,
“corporations enjoyed double-digit profit increases for five years in
a row. . . . Meanwhile, over the 1990s, hourly wages fell for four
of every five workers.”"® CEO pay rose 600 percent in the same
decade.”

In the past decade, the United States has lost thousands of

factories, and thousands more are on the precipice.”® By 2009,
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fewer Americans worked in manufacturing jobs than at any time
since 1941." Most other measures of the American middle class
are just as bad. Hours worked? Since 1979, married couples with
children are working an additional 500 hours (equivalent to more
than sixty-two eight-hour days).*® Vacation time? We have by
far the lowest standard for vacation time in the developed world.
Debt? With incomes stagnating and savings rates are near zero,
most Americans live under pressing burdens of credit card, mort-
gage, auto, school, and other debt. Affordability of housing? Abil-
ity to pay for college? Retiring with a safe pension? Health care?
Most people have it much worse on these measures than thirty
years ago.

Some people say that this steady decline is just the way it is,
“globalization and all that,” as if globalization were a meteor from
outer space rather than a result of policy choices and a trend that
democratic societies can shape. Secret, “fast-track” trade policies,
negotiated by representatives of corporations (the North Ameri-
can Free Trade Agreement [NAFTA], the Trans-Pacific Part-
nership [TPP], and many more) shift a lot of work to low-wage
countries by design. The downward pressure on wages in Amer-
ica, increased corporate profits, and enrichment of those who own
shares in, or run, large corporations, are the intended result of
these policy choices.

The intentional offshoring of American jobs to low-cost
countries has taken a terrible toll. An accountant in India makes
$5,000 per year, compared to an American accountant’s average
salary of $63,000. And as one well-paid CEO noted, “If you can
find high-quality talent at a third of the price, it's not too hard to
see why you'd do this.””! Even if that is true as a mathematical
calculation, should our government really enable, encourage, and

reward so richly those who “do this"?
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Could the struggles of American workers be a productivity
problem? That might be an explanation; if American productivity
(how much is produced per unit of labor, capital, and other inputs)
steadily declined in those years, then noninflationary income gains
for American workers would be unlikely. The problem with that
explanation is that American productivity did not decline but
instead continued to improve. Productivity continued to rise after
1979, but we distributed the gains from that rise differently in the
corporate era than we did before. According to a 2005 analysis
of data from the Bureau of Labor Statistics, between 1947 and
1973, productivity and the median income rose by almost exactly
the same amount (productivity increase, 100.5 percent; median
income increase, 100.9 percent). Between 1973 and 2003, how-
ever, things changed. Now even though productivity continued
to increase (71.3 percent), median incomes increased much less
(219 percent). In other words, the gains were no longer going to
all Americans but were increasingly going disproportionately to a
very few people at the top.??

This did not “just happen.” Gains from economic growth
that used to be widely shared now go disproportionately to the
extraordinarily wealthy because government chooses that out
come. Those choices may not make sense to a lot of people, but
they make sense to many in the small but wealthy “donor class”
that has so much say in Washington, D.C. Most of these political
donors really do have different interests and preferences than the
vast majority of Americans.”

The crony capitalist “intermingling” of political and economic
elites and the success of the corporate campaign envisioned by
Lewis Powell work to enrich a very few individuals and to prevent
choices that previously distributed wealth and opportunity more

evenly. Tax policy is another good example.
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Corporations, People, and Taxes

Although corporations are not people, people control corpora-
tions, and a very few people control the largest, richest corpo-
rations. As Stephen Haber noted regarding crony capitalism
elsewhere in the world, “The intermingling of economic and
political elites means that it is extremely difficult to break the
implicit contract between government and the privileged asset
holders.””* That intermingling is on full display in Washing-
ton, D.C., and state capitals when government allocates the tax
burden.

Gross income disparities are an enemy of successful market
economies.”” Nevertheless, shifting income to the very top lies
at the heart of the corporatism agenda. In fact, the first of the
modern corporate rights decisions arose from organized cor-
porate opposition to a modest proposal in Massachusetts to tax
the wealthy at a slightly higher rate than the middle-class and
the poor. The 1978 decision in First National Bank of Boston v.
Bellotti (a 5—4 decision written by Justice Powell) struck down a
Massachusetts law banning corporate funding for or against citi-
zen referendum campaigns. The referendum at issue in that case
would have allowed Massachusetts to have a graduated income
tax instead of one where the poor paid the same rate as the rich.
That was the question that galvanized corporations such as Bank
of Boston, Gillette, and Digital Corporation to sue for corporate
speech rights to block a citizen referendum.

These corporations demanded that the Supreme Court guar-
antee them the right to spend as much corporate money as their
executives decided was necessary to defeat the citizen tax referen-
dum. According to the argument used by the corporations in the
case, a slightly higher tax rate for very high incomes would make

it more difficult for corporations to recruit talented executives in
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Massachusetts. The corporations won. Now, thirty years later,
Massachusetts still does not have progressive income taxes.?
What happened to the companies that got the Supreme
Court to give corporations “speech” rights to spend unlimited
money to defeat a citizen vote in Massachusetts? Without Pow-
ell's Supreme Court decision, the companies might not have been
able to recruit the talented executives who would have avoided
Massachusetts if the state had progressive income taxes—right?
Massachusetts should have been so lucky. Here's an update
on each of the corporate plaintiffs in the case since the 1978 Bel-
lotti decision. Gillette sold itself to Procter & Gamble in 2005,
with the loss of more than 1,000 jobs.”” The Gillette CEO who
engineered the deal, James Kilts, made $188 million on the sale.?®
Bank of Boston sold itself to Fleet (5,000 lost jobs; $25 million for
the CEO), which then sold itself to Bank of America (13,000 lost
jobs; $35 million for the CEO).** Digital sold itself to Compaq
in 1998 (15,000 lost jobs; $6.5 million for the Digital CEO who
sold the company).*® The tax rate for those CEOs and the laid off

employees remains equal.

CEO Pay, Political Spending, and

Corporate Government

It approaches a state of what Robert Kerr has called “cognitive
feudalism” to imagine that there are no connections among cor-
porate power, wealth disparity, and the erosion of democracy.’
The same CEOs and executives who decide to spend corporate
lobbying money and corporate “independent” campaign money
also make substantial personal contributions directly to candi-
dates. They also decide how much to pay themselves, advised by
a sympathetic board compensation committee, and disconnected
from meaningful shareholder review.> In the corporate era of

today, that pay is now much, much more than it used to be, so
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that millions of dollars in CEO personal campaign contributions
are relatively easy to make.

Between 2000 and 2008, CEO pay ranged from 319 to 525
times the average employee’s pay. Even after the 2008 financial melt-
down, the average CEO salary (nearly $14 million) remains 354 times
higher than the average employee salary® In 1980, the average CEO
made only forty-two times the salary of the average employee **

This is how the two prongs of Citizens United—corporate “rights”
and unlimited political spending by the wealthiest—reinforce each
other. The nonpartisan Center for Responsive Politics (CRP) provides
data showing contributions to candidates and political parties from
individual “heavy hitters.” The CRP defines a heavy hitter as some-
one who has given federal political candidates and parties more than
$50,000 during a single election cycle. That $50,000 giveaway to poli-
ticians is more than the annual income of 75 percent of Americans.

The CRP heavy hitter list includes dozens of CEOs and exec-
utives of global financial corporations that received billions of dol-
lars in taxpayer-funded bailouts or other government aid during
the recent financial crisis, including Goldman Sachs, Citigroup,
AIG, JPMorgan Chase, UBS, Credit Suisse, Wachovia, Mer-
rill Lynch, and Bank of America. The list of $50,000 campaign
contributors also includes executives from global energy, media,
tobacco, telecommunications, and pharmaceutical corporations
that benefit from government policy decisions (or inaction) to the
tune of billions of dollars in corporate profit.*®

Another CEO, Sean McCutcheon, runs a mining engineering
corporation in Alabama. He has decided to join the heavy-hitter
club, and in 2014, he brought a case to the Supreme Court in
another attack on America’s campaign finance laws. He claimed
that the limitation of $123,000 per year for his aggregate contri-
butions to congressional campaigns “severely” limits his freedom

of speech. Citing Citizens United, he argued that the principle of
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political equality for every American. According to McCutch-
eon’s lawyers, contribution limits may not be upheld as a means of
limiting disparities in the extent to which people of different eco-
nomic backgrounds are able to participate in the political process
and exercise their First Amendment rights.”

In another 5-4 decision, the Supreme Court agreed, and
struck down the contribution limits.*” In response to widespread
outrage and protests in 140 cities and towns across the country,
the corporate funded Manhattan Institute hastily explained that
all is well because rich people vote more, may be better informed,
and prefer better policies.’

For “heavy hitter” political donors and their companies, the
large “investments” in politics pay off. Both receive coddling tax
treatment that makes no sense from the perspective of national
interest or sound fiscal policy in times of high deficits. Despite
large profits and multimillion-dollar executive payouts, bailed-
out Bank of America has paid zero taxes since 2009. GE ($14
billion in profits) paid zero taxes and instead claimed a $1 billion
tax credit. The wars go on, Medicare and school budgets are cut,
and “temporary” tax cuts for those making more than $250,000 (2
percent of American households) remain sacrosanct.

Then there’s the “hedge fund loophole.” In 2009, twenty-five
hedge fund managers paid themselves a total of $25.3 billion—
yes, that is billion, with a B. If these twenty-five billionaires paid
income taxes like everyone else, one would expect those billions in
earnings to be taxed at 35 percent, the federal income tax rate for
the highest-paid Americans, or at 38 percent if the “temporary”
tax cut enacted after the September 11 attacks had been allowed
to expire in 2010. As the late billionaire Leona Helmsley famously
said, however, “Only the little people pay taxes.”

Hedge fund managers do not pay income taxes like other peo-

ple do. Hedge fund managers take a fee in the form of a “carried
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interest” in the performance of the fund or, in other words, a
designated percentage of the profits from investing other peo-
ple’s money. Hedge fund managers call this a “gain” rather than
“income” and hence claim the right to pay a low capital gains tax
rather than a normal income tax. For years, the top capital gains
tax rate was 15 percent, and was only raised to 20 percent with
the “fiscal cliff” deal at the end of 2012. Compared to income tax,
that 15 percent or 20 percent is the same as the lowest income tax
rates possible, available only to those with income of $36,000 or
less. To put this in perspective, 75 percent of Americans make less
than $50,000 per year. Say you are doing much better than most,
have a high combined income with your spouse, and together
make $146,000 per year. You would pay federal income tax at a 28
percent rate. Yet if you are a hedge fund manager who makes $1
billion, you pay a 20 percent tax.*” That's the hedge fund loophole.
Unsurprisingly, this loophole outrages regular taxpayers (that is,
almost everyone). Perhaps good arguments may be made, as a gen-
eral proposition, for taxing capital gains at a lower rate than general
income taxes. Lower capital gains taxes may encourage investment,
generating economic growth, jobs, and wealth. The lower rate reflects
risk-taking: investments might result in a gain, but they might also
result in a total loss. But do hedge fund managers who make billions
of dollars need the additional encouragement of a tax discount to
do what they do? Are they going to stop making billions of dollars
unless we promise not to tax them at more than 15 percent? Hedge
fund managers do not have a risk of loss because they are investing
other people’s money, not their own. Hedge fund managers’ compen-
sation is in fact much closer to income than it is to investment gain.
Congress considered proposals to close the hedge fund loophole
in 2007, 2009, 2010, and 2012. Each time, people thought that the
loophole did not have a chance to survive because it is so indefensible.

Undaunted, the hedge fund and private equity industry drove up
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millions of dollars in lobbying expenses to defeat reform.** The US
Chamber of Commerce rushed out “studies” claiming that economic
disaster would befall America if the hedge fund managers paid taxes
like other people, and corporate-funded front groups with names
such as American Crossroads and Crossroads GPS shouted “liberty”
and inveighed against “taxes and wasteful government spending’
With that snap of the leash, Congress did nothing* At the end of
2013, a hedge fund manager paid himself $3 billion for the years

work or, as he would prefer, a year’s “gain."*

The Intermingled Elite

and the Economic Crisis

Perhaps nothing illustrates the “intermingled elite” of crony
capitalism and its devastating consequences for the American
economy better than the creation of the Citigroup financial
conglomerate in 1998 and its decade-long dance into financial
apocalypse.” Citigroup is the largest and perhaps the most dys-
functional of the “too big to fail” financial conglomerates. In 2007,
it fired its CEO but paid him $105 million.** In 2009, the federal
government bailed out Citigroup with a $306 billion guarantee of
its toxic assets and a $20 billion cash infusion.

Citigroup is a2 monument to virtually every component of cor-
porate misconduct that wiped out millions of jobs, homes, retire-
ment funds, and other assets of middle-class America in the 2008
financial crisis. These components include incestuous relationships
with high government officials, subprime mortgage scams, unregu-
lated derivatives and credit default swaps, misleadingly inflated
assets, securities packed with junk loans and stamped with bogus
ratings, wildly excessive and irresponsible CEO and executive com-
pensation, billions in government bailouts, unapologetic resistance
to regulation or oversight, and millions of dollars in lobbying and

campaign spending to continue the flow of government favors.
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Almost as a bonus, Citigroup has also been a leader in corporate
outsourcing of thousands of American white-collar jobs to what it
calls “lower-cost locations” such as India.*

Back in April 1998, Citigroup, at the time one of the largest
bank corporations in the world, announced its merger with Travelers
Group, also a large financial and insurance conglomerate. The merger
would create the largest financial company in the world. According
to reports at the time, “Much of Wall Street liked the deal,” and the
share price of both companies soared.** There was only one problem:
the corporate conglomerate they had in mind was illegal.

The law of the United States for at least fifty years had
banned this kind of financial conglomerate. The law, known as
Glass-Steagall, was passed after the 1929 stock market collapse
and the ensuing financial panic that led to the Great Depression.
Requiring separation of commercial and investment banks, Glass-
Steagall created “firewalls” that had successfully prevented a repeat
of the financial panic and Great Depression for half a century.

Illegality, though, was no deterrent. The CEOs and leaders of
Citigroup and Travelers privately consulted with President Bill
Clinton, Federal Reserve chairman Alan Greenspan, and Treasury
secretary Robert Rubin (former chair of Goldman Sachs) to get
assurances that they would help change the law.*” Announcing the
merget, Sanford Weil, CEO of Travelers said, “we are hopeful that
over that time the legislation will change."®

They were right; the legislation did change. Congress duti-
fully repealed Glass-Steagall with the Financial Modernization
Act of 1999 soon after the merger. A few days after Secretary
Rubin’s Treasury Department and the White House paved the
way for Citigroup by supporting the repeal of Glass-Steagall,
Rubin announced that he would be leaving government to become
a top official and senior adviser at Citigroup. In the next decade,

Citigroup paid Rubin $126 million.** Upon leaving the company
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in the midst of the meltdown and bailout in 2009, Rubin said he
regretted that he did not “recognize the serious possibility of the
extreme circumstances that the financial system faces today.”*

At least Rubin acknowledged regret. The same cannot be
said for former senator Phil Gramm, who as chair of the Senate
Banking Committee drove the repeal of Glass-Steagall and was a
longtime antiregulatory zealot. In Congress from 1983 to 2002,
Gramm, like the corporate pharmaceutical lobbyist Billy Tauzin,
was flexible enough to be both a Democrat and a Republican,
depending on the winds. Gramm led the way to repeal Glass-
Steagall’s stabilizing regulation for Wall Street and the financial
industry. A year later, he led the way to enact a law to exempt
derivatives from government oversight.”! Consensus opinion, apart
from Phil Gramm, links the financial meltdown in 2008 directly
to this rash abandonment of responsible government. Congress
essentially surrendered the country’s fortunes to the “years-long,
massive lobbying effort by the banking and financial services
industries to reduce regulation in their sector.”*

Economists say this deregulation of the financial services indus-
try and the related failure of oversight created a “less competitive
and more concentrated banking system” that directly contributed
to the financial crisis of 2008.”> Conservatives and libertarians such
as Robert Ekelund and Mark Thornton at the Ludwig von Mises
Institute say, “This ‘deregulation” amounts to corporate welfare for
financial institutions and a moral hazard that will make taxpayers

pay dearly.”* Investigative journalists at Mother Jones agree:

Because of the swap-related provisions of Gramm’s bill . . .
a $62 trillion market (nearly four times the size of the entire
US stock market) remained utterly unregulated, meaning
no one made sure the banks and hedge funds had the assets

to cover the losses they guaranteed. In essence, Wall Street’s
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biggest players (which, thanks to Gramm’s earlier banking
deregulation efforts, now incorporated everything from your

checking account to your pension fund) ran a secret casino.>®

Where is Phil Gramm now? In 2002, while still serving in the
Senate, he announced that at the end of his term he intended to join
the UBS corporation, an international investment bank headquar-
tered in Switzerland, as vice chairman. Since then, UBS has added
a new twist to Citigroup’s long list of misdeeds, folly, greed, and mis-
conduct that led to the financial crisis: in 2009, as a result of a federal
criminal investigation, UBS admitted that it participated in a years-
long criminal scheme to defraud the United States by helping rich
people hide assets so as to illegally evade taxes.*

Gramm, still with UBS, now lives in Texas with his wife,
Wendy, who chaired the Commodity Futures Trading Commission
(CFTC) from 1988 until 1993 and who herself is an intermingled
corporate-government player. Back in 1993, just before leaving the
CFTC ofhice, she granted a “midnight order” that barred CFTC
oversight of the trading in derivatives (called “weapons of mass
destruction” by Warren Buffett). Mrs. Gramm then joined the
board of directors of Enron, a major beneficiary of unregulated
derivatives trading and a major financial supporter of Phil Gramm'’s
political campaigns. She remained on Enron’s board and its audit
committee until the company’s collapse due to systemic, repeated,
and egregious accounting fraud in late 2001. Her Enron salary and
stock income amounted to between $915,000 and $1.8 million.””

Phil Gramm is unrepentant. He says that he has seen "no evi-
dence” that the financial crisis was caused by deregulation. In the
summer of 2008, as the financial crisis began to unravel the nation
and the world, he explained that the economy was not the problem.
Rather, Americans were the problem. “This is a mental recession,”

he said. “We have sort of become a nation of whiners.”®
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Only a virtuous people are capable of freedom.

—Benjamin Franklin'

No free government can stand without virtue in the
people, and a lofty spirit of patriotism.

—Andrew Jackson?

Virtue may be defined as the love of the laws and of
our country. As such love requires a constant preference
of public to private interest, it is the source of all private
virtue. . . . A government is like everything else: to
preserve it we must love it. . . . Everything, therefore,

depends on establishing this love in a republic.

—Thomas Jefferson?

n America, we are equal and free not
because we have the same material

goods, power, and interests as one another but because we are

people. We believe that freedom and rights, as well as the respon-

sibility of self-government, are our birthright. Now Citizens

United has reopened ancient questions: How can a republican

government of free and equal people survive in the real world of
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massive inequalities of wealth and power? How can all Americans
participate in government on equal terms? How do we prevent the
corruption of government and the destruction of liberty by what
James Madison called “faction”?

Madison defined faction as “a number of citizens, whether
amounting to a majority or minority of the whole, who are united
and actuated by some common . .. interest, adverse to the rights of
other citizens, or to the permanent and aggregate interests of the
community.” Madison and the other Founders well understood
that faction was part of life. Because we are people, we might
grasp for power and seek advantage for ourselves, for our families,
and for our friends. The Constitution incorporates the truths of
human liberty and equality and of human faults.

Our Constitution seeks to increase the odds for the success of
liberty and self-government by diluting faction, balancing powers,
and declaring rights. Even with better odds, government of the
people requires a trait that only people can seek: virtue. “To sup-
pose that any form of government will secure liberty or happiness
without any virtue in the people, is a chimerical idea.”

Americans have kept this improbable run of human possibility
going one generation after another, overcoming grievous injustice
and brutal challenge, because of love: love of country and family, of
justice and freedom. As Americans and human beings, we cannot
help but believe and sacrifice for this miracle that has nothing to do
with the corporate marketplace. In Citizens United, the Court for-
got this human underpinning of our Constitution and, in thrall to
its imprecise corporate metaphors, forgot the essential relationship
of speech and other human rights to a virtuous republic of people.
Corporate money is not speech, and corporations do not have the
capacity for virtue—nor are they designed for it.

This point lay at the heart of Justice Rehnquist’s repeated

objections to Justice Powell’s creation of corporate rights in the
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1970s and 1980s. Whether or not the states or Congress regulate
corporate political spending, Rehnquist wrote, “All natural per-
sons, who owe their existence to a higher sovereign than the Com-
monwealth, remain as free as before to engage in political activity.”
He added, “In a democracy, the economic is subordinate to the
political, a lesson that our ancestors learned long ago, and that our

descendants will undoubtedly have to relearn many years hence.”

Virtue, Patriotism, and the Corporation

We are relearning at last. Distorting our Constitution and its Bill
of Rights to create corporate, rather than human, rights destroys
virtue and strengthens faction. Rather than balance or dilute
Madison’s faction, the fabrication of corporate rights promotes
and strengthens the most formidable faction the world has ever
known. Then it disables the constitutional mechanisms of con-
trolling such faction by invalidating inconvenient laws and insert-
ing corporate money and influence between lawmakers and their
constituents. That is why, in America, there can be no such thing
as “corporate speakers,” “corporate voices,” or “corporate citizens.”
Corporations do not have voices or rights; they have no vir-
tue or shame; and they do not love America. I am not saying,
and do not believe, that people who work at corporations do not
love our country and would not sacrifice for the nation, but cor-
porations are not people. People in the corporation come and go,
but the corporation (and again, here I am speaking primarily of
large, global corporations) goes on and on (so long as it is making
money). Corporations do not love (or hate) anything, including
countries or humanity. It is not that corporations are disloyal to
our country. Rather, it is more that they are “aloyal.” Loyalty is not
a trait that has any meaning or applicability to corporate charters
or corporate entities or transnational corporate conglomerates, no

matter how many flags General Motors or Anheuser Busch may
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use in advertisements. Indeed, despite its flag waving, Anheuser
Busch and its “Great American Lager,” Budweiser, are part of the
Belgium-based global corporation called Anheuser Busch InBev.

After Citizens United ruled that Americans are not permitted
to limit corporate spending in elections, some of the grave concern
focused on “foreign corporations.” But what does “foreign corpora-
tion” even mean today? The global corporations that dominate the
US Chamber of Commerce agenda and spend billions on lobbying
are not American or any other nationality. They have trillions in
revenues and profits from around the world. They operate every-
where but are citizens of nowhere. Their largest shareholders are
institutions, extremely wealthy people, or even other countries, any-
where in the world. They may have a cluster of corporate charters
out of Delaware (and in various countries), but to global corpora-
tions, including what we might think of as “American corporations,”
the United States is just another market to control and manipulate
and, if possible, in which to eliminate government oversight.

By way of example, News Corporation, the parent corpora-
tion of Fox News, now funnels millions of dollars into elections.
Prince Waleed bin Talal’s Kingdom Holding Company of Saudi
Arabia is the second-largest shareholder, with $2 billion in shares.
UBS, the bailout recipient and employer of former senator Phil
Gramm, is headquartered in Switzerland, operates in ffty
countries, and has as its largest shareholder the government of
Singapore. Exxon, one of the biggest spenders on Washington,
D.C., lobbying ($195.8 million from 1998 to 2013), operates in
200 countries. Exxon derives most of its revenues outside of the
United States, and fewer than 25 percent of its employees work
in this country. BP, formerly known as British Petroleum, is
based in London, operates in eighty countries, and has twice as
many employees outside the United States as in the country. GE
(which spent $298 million in Washington, D.C., lobbying from

136



Chapter Six: Corporations Can't Love

1998 to 2013) operates in 100 countries and has more employees
and more production plants outside the United States than here.
Apple, which has experienced explosive growth and enriched
its shareholders, assembles virtually every one of its products in
China and other parts of Asia.

It would have been bizarre and dangerous indeed if the
Supreme Court of earlier times had ruled that Rockefeller’s Stan-
dard Oil Corporation or the Union Pacific Railroad Corporation
had “free speech” rights to spend corporate money in elections, no
matter what the people or Congress thought about that. Now, in
the modern age of giant corporations with byzantine international
structures and international institutional shareholders, the ruling
in Citizens United borders on assisted national suicide.

We Americans may disagree vehemently on many things.
We may lose our tempers and perspectives in political fights and
say terrible things about one another, but at bottom, I think,
most Americans know that we all love our country and we all
want America to succeed. We share values. We are family mem-
bers, sometimes literally, sometimes figuratively. Our children
will live together. And we take the future, nature, patriotism,
and other nonmonetary considerations into account when we
vote, support parties or candidates, and do what people in a
republic must do. We know we will not be here to see the Amer-
ica our grandchildren will grow old in, but we all hope to make
decisions and live in ways that will leave a free, strong country
and world behind for them.

Corporations do not, and cannot, do that. The owners and
executives and other people in the corporation do that, as people,
on their own behalf outside of work. Almost certainly, however,
any decision to spend corporate money to influence an election
or to make up a constitutional corporate right to eliminate a law

regulating the corporation will not reflect these diverse human
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considerations but will reflect only a calculation of possible corpo-
rate profit.

The virtue that so concerned the founders of our nation is a
human aspiration, if not always a human trait. We all know that
no one is perfect, but it is impossible to observe a jury deliberate a
case, talk to people in polling places at election time, watch cops,
nurses, firefighters, teachers, and soldiers do their jobs, or go to a
school parent meeting, blood drive, food kitchen, or any local volun-
teer group and not see how strong virtue remains in America. That

is civic virtue, and it happens because of human, not corporate, love.

Crime and Punishment

No matter how forgiving we may be, it is very hard to think of
those who commit crimes against people and against the com-
munity as virtuous. People may be rehabilitated, and eventually,
in some states, former felons may participate fully in civic life
again. We usually expect, however, some combination of jail time,
shame, and repentance before someone can earn back the right to
be a full participating member of the community after commit-
ting crimes against it.

Not so with corporations. Shame, repentance, community
condemnation, and redemption are for people. Bank of America,
General Motors, Credit Suisse, General Electric, Deutsche Bank,
BP, Exxon, Boeing, WellCare Health Plans, Alcoa, Volvo, Pfizer,
and many, many more large corporations are criminals.® I don'
say that as a provocative insult. I say that as a fact for consider-
ation in evaluating whether it makes any sense to conceive of
corporations as bearers of the people’s constitutional rights. Those
corporations have all admitted crimes or, in the case of General
Motors, have been convicted of crimes after trial. If these corpora-
tions were people, they might not be allowed to vote, coach Little

League, or head a scouting troop. They would not be trusted. Yet
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after Citizens United, nothing restricts their dominating political
influence in our national life.

These convicted corporations are not people, so they did
not go to jail, feel shame, or let down their parents, children, or
neighbors. They paid some money and went back to making more
money. They went back to paying hundreds of millions of dollars
to lobbyists to block laws, preserve tax breaks and subsidies, and
otherwise ensure favorable government policy. In some instances,
they went back to committing more crimes.

In most cases, the corporation itself suffers no lasting damage
after pleading guilty to crimes and, indeed, may even profit from
breaking the rules. In the corporatist era, some even claim that is
just fine and is as it should be. As Kent Greenfield describes in
The Failure of Corporate Law, some of the leading scholars argue
that corporate managers “do not have an ethical duty to obey
economic regulatory laws just because they exist. They must
determine the importance of these laws. . . . The idea of optimal
sanctions is based on the supposition that managers not only may

but also should violate the rules when it is profitable to do so.””

Crime and the Corporate Charter

Betty Harrah never imagined she would have reason to walk into
the attorney general’s office in Wilmington, Delaware. On a sunlit
September morning in 2011, however, Ms. Harrah, a forty-four-
year-old case manager for a children’s care center, left her home
in Beckley, West Virginia, to travel to the Delaware state capitol.
She intended to make a complaint, to bear witness, and to seek
justice. She would ask Attorney General Beau Biden to do what
the Delaware Constitution and Delaware law obliges the attorney
general to do: bring proceedings to revoke the corporate charter
of the Massey Energy Company corporation, a $2.5 billion coal

company incorporated under Delaware law.
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In Delaware, as in every state, corporate charters are granted
only “subject to dissolution or the revocation or forfeiture of the
corporate charter.”® The Delaware Constitution requires that the
General Assembly “shall, by general law, provide for the revocation
or forfeiture of the charters or franchises.” Delaware law requires
that the attorney general “shall” bring an action in state court to
“revoke or forfeit the charter of any corporation for abuse . . . of its
corporate powers, privileges or franchises.” The law defines abuse
of corporate privileges or charters as “a sustained course of fraud,
immorality or violations of statutory law. .. "1

It is hard to imagine a better candidate for such action than
the Massey Energy corporation. Betty Harrah and others from
West Virginia joined Free Speech For People and Appalachian
Voices in meetings at the attorney general’s office because her
brother, Steve, and twenty-eight other men were killed in a West
Virginia coalmine explosion that never should have happened.

Betty's younger brother, whom she had always called Stevie,
had worked for Massey Energy’s coal operations for many years.
He was forty years old, an army veteran, and he liked to hunt, fish,
and play cards with his friends, Most of all, he loved the time he
had with his six-year-old son. Toward the end of his life, Steve had
told his sister of his worries about conditions in Massey Energy’s
Upper Big Branch mine. He had good reason to worry.

By April 5, 2010, when the mine exploded, Massey Energy
had committed 62,923 federal mine-safety violations over a decade,
including more than 25,000 violations deemed “significant and sub-
stantial.” On top of that, the corporation violated the Clean Water
Act 13,000 times. Fifty-nine men who worked in Massey’s mines
had been killed in recent accidents.!! The United Mine Workers
called the Upper Big Branch explosion “industrial homicide,” and
attorney and law professor Robert F. Kennedy Jr., deemed Massey a

“ . . . 7112
cr1m1nal enterprlse.

140



Chapter Six: Corporations Can't Love

After the Upper Big Branch mine explosion, an independent
commission appointed by the West Virginia governor conducted a
thorough investigation. The commission concluded that the explo-
sion and twenty-nine deaths occurred because Massey Energy sys-
tematically violated the law and deployed its money and power to
corrupt West Virginia government and the courts.”” According to
the commission, Massey Energy provided “a graphic illustration
of the intertwining of coal and government. . . ."** The “ability of
the government to rigorously enforce those laws is a hard-earned
right paid for with the blood of coalminers;” Massey’s corporate
money and power in elections, lawmaking, and the courts had
defeated that right.”® In short, the commission concluded, Massey
had “normalized deviance.”®

With Massey, overwhelming evidence of a “sustained course
of fraud, immorality, and violations of law” clearly warranted the
revocation of its Delaware corporate charter, yet Delaware has
done nothing to enforce its own law. While Betty Harrah and
others wait for justice and accountability for the corporation that
caused so much harm, Massey Energy shareholders and its chief
executive officer, Don Blankenship, walked away from the disaster
with massive profit.

After the explosion, Massey Energy sold itself to an even
bigger coal company, Alpha Natural Resources, Inc., for $7.1
billion. Blankenship, the Massey CEO, had engineered the
corporation’s defiance of the laws; the breaking of worker safety
standards, wages, and benefits; the corruption of West Virginia
courts and government; and the imposition of a “code of silence”
among executives. For that, in the three years before the explo-
sion, the company paid him $38 million. When Alpha bought
Massey after the explosion, Blankenship received an $86 million
golden parachute, including a deferred compensation package, a

$5 million pension, a house for life, stock options, and more. In
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total, eighteen Massey executives and board members received
$196 million.”

Betty Harrah came to Delaware because she wanted jus-
tice for her brother, Steve, and for all of the families who lost
so much to Massey and the government’s abdication of duty.
Although federal criminal prosecutions in West Virginia con-
tinue to move forward against some at Massey, Ms. Harrah and
30,000 other Americans who backed her up in a petition to the
Delaware attorney general know that the corporation and share-
holders also must be held accountable. They have demanded
only what Delaware law requires: that the Delaware attorney
general begin proceedings to revoke the corporate charter of
Massey Energy for abuse of the privileges of incorporation.
Although they are still waiting for action from the attorney gen-
eral, they are not going away.

Massey Energy is not the only one. The global oil giant BP is
another of many examples of the lack of public accountability and
control over the transnational corporations that now dominate
so much of our lives. BP is a web of corporations. The corpora-
tion was founded in the United Kingdom as British Petroleum
in 1909. The parent corporation is now called BP plc and main-
tains its headquarters in London. BP operates in the United
States through numerous subsidiary corporations that have been
granted corporate charters under Delaware law. These include BP
America, BP America Production Company, BP Products North
America, BP Corporation North America, BP Exploration
(Alaska) Inc., BP West Coast Products, Standard Oil, BP Amoco
Chemical Company, and more.

Only a few weeks after the Massey explosion in April 2010,
BP’s Deepwater Horizon oil rig in the Gulf of Mexico exploded,
killing eleven men. The resulting massive oil inundation into the

Gulf waters created an environmental and economic catastrophe
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for people living and working in and along the Gulf. BP has con-
cealed, evaded, or misrepresented the facts about the amount of
oil that has poured into the Gulf. Even when scientists implored
BP to allow them to monitor the flow of oil that created massive
underwater plumes, BP stonewalled: “The answer is no to that.
We're not going to take any extra efforts now to calculate flow
there at this point.”

BP has since pleaded guilty to thirteen counts of criminal
provisions of federal law in connection with the explosion.”® For
months, though, BP illegally tried to shift the blame and evade
accountability, including withholding documents and lying to
Congress."” BP’'s CEO complained, “T'd like my life back.”?

BP’s criminal conduct in American waters in the Gulf was
only the latest of its crimes. On one day alone in October 2007,
BP admitted to a virtual crime spree.”* First, BP Products North
America Inc., pleaded “guilty to a felony” for causing a 2005 refin-
ery explosion in Texas that killed fifteen people. BP admitted, “If
our approach to process safety and risk management had been
more disciplined and comprehensive, this tragedy could have been
prevented.” The criminal plea agreement required BP to pay a fine
of $50 million and serve three years of probation.

Second, on the same day, BP admitted that it engaged in crimi-
nal conduct that caused “the largest oil spill ever to occur at Prud-
hoe Bay” in Alaska. As a result, BP Exploration Alaska Inc., pleaded
guilty to violating the Federal Water Pollution Control Act.

Third, BP admitted to a criminal conspiracy, mail fraud, and
wire fraud after BP America and several other BP subsidiary cor-
porations “manipulated the price of February 2004 TET physical
propane and attempted to manipulate the price of TET propane
in April 2003.” As a result of BP’s criminal price manipulation,
BP was required to pay $303.5 million in fines, penalties, and

restitution.
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And even these crimes were not the first. BP’s other recent

violations of law include the following:

" A guilty plea in Alaska related to the illegal disposal of
hazardous waste, including paint thinner and toxic sol-
vents containing lead, benzene, toluene, and methylene

chloride, on Alaska’s North Slope*

" $25 million in penalties in California due to “significant
and numerous violations” at a BP refinery?

® $900,000 in penalties after producing and distributing
gasoline that threatened public health*

m $87,430,000 in proposed penalties to BP Products
North America Inc., “for the company’s failure to cor-
rect potential hazards faced by employees.” OSHA
found that despite the death of fifteen people and the
injury of 170 in its Texas oil refinery explosion and
despite its promises to change its ways, BP continued to

commit “hundreds of new violations.”®

® $3 million in additional fines to BP North America
when OSHA “found that BP often ignored or severely

delayed fixing known hazards in its refineries"

® Thirteen “serious safety violations” at a BP refinery near
Blaine, Washington. A Washington official stated in
2010 that “we are disturbed that more than ten years
after the explosion that killed six workers at the Equilon
refinery, our inspectors are still finding significant safety
violations every time we inspect one of the refineries in

the State of Washington.””

BP’s oil refinery operations account for 97 percent of all
“egregiously willful” and “willful” violations found by government
safety inspectors over the past three years.”® Despite (or perhaps
because of) this record of crime and misdeeds, in the first quarter

of 2010 alone, BP made $5.6 billion in profit. And what happened
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to the CEO who wanted his life back after BP ruined the Gulf of
Mexico and killed workers on the Deepwater Horizon? BP gave
him a salary and bonus of $6 million in 2010 and awarded him
$18 million when he left the company.

As with the Massey corporation, the Delaware attorney gen-
eral has ignored a petition backed by thousands of Americans to
request that he enforce the law and begin an action to revoke the

Delaware corporate charters of BP, a serial criminal .

Too Big to Tell the Truth

Large corporations defy even mild controls of health, environmen-
tal, and consumer protection laws and then seek shelter from the
Supreme Court’s corporate rights regime. Not long before Citi-
zens United, the corporate “speech” campaign reached the point
of claiming the right of corporations to lie, or at least to have the
constitutional right of “breathing space” to protect them from
charges of lying,

A California law allowed people to bring consumer fraud
charges alleging that Nike fraudulently launched a campaign
of lies about why no shoes were made in America anymore and
whether Nike's shoes were made by badly exploited poor people in
brutal overseas sweatshops. Nike went all the way to the Supreme
Court arguing that the transnational corporation had a “free
speech right” to block the law. Again, the global corporations and
corporatist “legal foundations” rallied to the cry that corporations
are people, and the Constitution prevents any restriction on cor-
porate “speech.”

Covington & Burling (remember them from the cigarette
conspiracy and Monsanto GMO milk cases?) filed briefs for
ExxonMobil, Microsoft, Morgan Stanley, and GlaxoSmithKline
to support ‘corporate speakers’ ” First Amendment rights to

block laws holding corporations accountable for massive deceptive
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disinformation campaigns. Covington & Burling wrote, “If a
corporate speaker must limit its factual statements on matters of
public concern to statements that no one could possibly challenge,
or that the speaker could be certain it could prove as ‘true’ in a
court of law or before a regulatory body, the result will be a deter-
rence of speech which the Constitution makes free.””® The Wash-
ington Legal Foundation brief went straight to the heart of the
matter: the Court should not allow anything that might cause the
corporate share price to fall. Washington Legal Foundation, one
of the largest of the Powell-Chamber—inspired corporatist legal
groups, argued that a corporation must be able to block a law like
California’s or otherwise it would risk a “shareholder suit alleging
negligence for the drop in stock values resulting from its failure to
defend itself in the court of public opinion.”

The theme of all of these corporate arguments is only partly
that corporations should have the same First Amendment
“breathing space” as people do to debate public issues with pas-
sion, hyperbole, and even scurrilous attacks and arguable false-
hoods. An additional theme is that global corporations are just
too big, too powerful, and in too many countries to be subjected
to judgments of state law when they launch fraudulent feel-good
campaigns in response to criticism or when they spew lies about
cigarettes, global warming, sweatshops, the rainforest, or any-
thing else.

In the Supreme Court brief, the global corporations argued
that Nike could not possibly guarantee “truth” (the brief itself
uses quotation marks around the word truth) when Nike has “736
facilities located in the 51 countries in which 500,000 workers are
used by its subcontractors to manufacture its products.” In other
words, Nike is too big, too global, and in too many countries
exploiting cheap labor to possibly operate without getting sued by

someone. And we can'’t have that, can we?
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Why can't we have that? If that really is a problem, it is an eco-
nomic problem for Nike and its shareholders, not a constitutional
problem for Americans. The slippery slope argument that the
Court and the Constitution must step in to make sure that Nike
does not find itself in court having to defend its false statements
implies that Nike not only has a “right” to its corporate charter
and privileges but also has a “right” to operate in fifty-one coun-
tries and outsource jobs to impoverished areas of the world and
the “right” to wage PR campaigns if people question the human
impact of Nike's decisions. Each of those, however, is a corporate
policy preference, not a right.

Nike’s arguments state a business problem, not a constitu-
tional problem. Nike could solve its business problem in a number
of ways without fabricating constitutional rights to block the law.
It could make its shoes in the United States. It could be smaller.
It could price into its shoes the cost of defending itself from global
human rights campaigns about its overseas sweatshops. It could
ask the legislature to create an exception in the law for global cor-
porations operating overseas sweatshops. Whether these options
are unattractive or might raise the price of Nike sneakers or, God
forbid, lower the share price has nothing to do with the Constitu-
tion. There is no constitutional right to cheap overseas labor and
false marketing campaigns to make Americans feel better about
lost jobs, human rights abuses, and immoral conduct. In the end,
the Supreme Court declined to hear the Nike case, but we know

how this story ends in Citizens United.

The Consequences of Corporate
Amorality and Crime

Corporate crime and allowing corporate power to slip out of con-
trol of the people have consequences. WellCare Health stole mil-

lions of dollars from a children’s health program in Florida. BP’s
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many crimes killed fifteen people in a Texas refinery and eleven
people in the Gulf of Mexico. Massey Energy killed twenty-nine
people. Volvo supported Saddam Hussein'’s regime in Iraq by
committing crimes to get heavy trucks and equipment around
a United Nations sanction, and Credit Suisse criminally moved
money around to evade American economic sanctions against
dangerous regimes in the world.

Unchecked corporate power poisons food, water, and air,
and people get sick and die. Workplaces are more dangerous,
and people die. Markets are corrupted, people lose their savings,
and jobs are wiped out. Taxes for most people are higher because
corporations and the rich do not pay their share and hide money
“offshore,” abetted by criminal international bank corporations.

In Citizens United, the majority failed to consider whether the
problem of serial corporate crime and the reality of global corpo-
rate power exposed the fallacy of excess metaphorical thinking
when it comes to corporations. Had the Court considered why
Congress might have distinguished between corporations and
people in the Bipartisan Campaign Reform Act and the 1907
law banning corporate money in politics, the Court would have
inquired into how corporations might be different from people.

In doing so, the Court might have connected “speech” to “vir-
tue” as essentially human characteristics and recognized the rela-
tionship of both to a self-governing republic of free people. This
virtue, as Jefferson and the other founders knew, is not only “love
of the laws and of our country” but also a love that “requires a con-
stant preference of public to private interest.”*

Corporations are incapable of virtue, not because they are bad
but because they are mere tools. A hammer has no virtue, either.
And we would not call a hammer a “speaker” or its noise banging

nails a “voice.” We could design a better tool, but for most of the
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large public corporations, the risk of crime and fraud runs high
because we do not sufficiently conceive of the corporation as a tool
to aid the progress of the many. Instead, we have allowed our courts,
our public officials, maybe ourselves, to view the corporation simply
as an enrichment machine for a few in control of the corporation.”

Sadly, the failure to control corporate power corrodes and
destroys virtue itself in too many American people. Think of
those CEOs who reaped millions to destroy jobs or the public
servants who sell out the country for corporate dollars or posi-
tion. Think of the self-effacing Lewis Powell described by Sandra
Day O'Connor and all those decent, patriotic, kind, hardworking
people who went off to work each day on behalf of the long ciga-
rette conspiracy to addict children and kill people. I do not intend
sarcasm here. Decent, kind, patriotic, hardworking people do go
off to work every day in corporations that create terrible conse-
quences for the world, when allowed to do so. When we fail to
keep corporations in their proper economic place and to protect
our political space, we corrupt virtue in all of us.

The crimes of corporations, from trading with the enemy to
stealing from children, as well as the political corruption caused
by corporate power, happen because people make decisions on
behalf of the corporation. Yet it is not because those people are
evil. It is because government, crippled by corporate “rights” and
corporate powet, has abandoned its duty to control the power-
ful tool in which people find themselves working. When we, the
people, cannot control corporations because of fabricated consti-
tutional rights and dangerous imbalances in lobbying and election
spending, people making corporate decisions are rewarded for not
exercising virtue and they are punished for exercising it. Corpo-
rate decisions then overwhelmingly favor the private, not the pub-

lic, interest, and the corporate, not the American, interest.

149



CORPORATIONS ARE NOT PEOPLE

Not long after the BP disaster in the Gulf of Mexico exposed
how deeply and corruptly the oil corporations had insinuated
themselves into our government, Senator Sheldon Whitehouse,
former attorney general of Rhode Island and a former US attor-
ney, took to the Senate floor. He issued a warning and plea to the

American people:

Have we now learned what price must be paid when the
stealthy tentacles of corporate influence are allowed to reach
into and capture our agencies of government?

I pray, let us have learned this; let us have learned that
lesson. I sincerely pray we have learned our lesson, and that
this will never happen again. But let’s not just pray.

In this troubled world God works through our human
hands; grows a more perfect union through our human hearts;
creates his beloved community through our human thoughts
and ideas. So it is not enough to pray. We must act.

We must act in defense of the integrity of this great
government of ours, which has brought such light to the world,
such freedom and equality to our country. We cannot allow
this government—that is a model around the world, that
inspires people to risk their lives and fortunes to come to our
shores—we cannot allow any element of this government to
become the tool of corporate power, the avenue of corporate

influence, the puppet of corporate tentacles.>*

We are people. We love. We pray. We act. We are all on the same

side. So let’s get to work.
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Chapter Seven
Restoring Democracy
and Republican
Government

[Political equality] is something that is so fundamental
that sooner or later it is going to be recognized.
Whether this will happen through a constitutional
amendment or through changes in Supreme Court
doctrine I do not know. But it will happen.

— Judge Guido Calebresi!

Great corporations exist only because they are created
and safeguarded by our institutions; and it is therefore
our right and duty to see that they work in harmony
with these institutions.

—President Theodore Roosevelt?

het’e we gO from here iS the same
as it ever has been for Americans:
toward a republic of self-governing citizens who have an equal voice,
equal rights, and an equal vote. When we hear “keep your eyes on the

prize,” that's the prize. Modest adjustments and inside-Washington
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fixes will not get us there anymore. We have the tools, though, if we
use them, to take us much further along the way.

First, we must restore our constitutional foundation of human
liberty and balanced powers. We need to accelerate the work for
a Twenty-Eighth Amendment to the Constitution to reverse Citi-
zens United and corporate constitutional rights. For thirty years,
we have been in a power struggle over the Constitution and Bill
of Rights, but only one side—the side of organized big money and
corporate power—has shown up to the fight. It is time for the peo-
ple to take the field. Without ending the corporate rights veto over
our laws and without reforming the domination of our government
by the concentrated wealth of the few, elections will become more
meaningless and representative democracy a fading memory.

Second, we must have fundamental, sweeping reform of
elections, government ethics, and corporate law. Election and
lobbying laws should punish, rather than reward, corrupt crony
capitalism and bribe-based politics. If we intend to control rather
than be controlled by corporate and money power, we must end
the systemic corruption of government that we now quaintly call
“lobbying” and “fundraising.”

Third, we need a new era of corporate law reform and
accountability to curb the misuse of amassed power in large cor-
porations. These reforms will enable corporations do what they
were intended to do: serve as effective tools for economic activity
to benefit, rather than damage, society. We must insist, rather
than beg, that corporations serve the public interest. “Socially
responsible” businesses should not be alternative or optional
approaches. Unreformed nineteenth-century corporate thinking
and unfair, undemocratic dominance of Delaware corporate law
no longer serve the nation or the world.

These three steps are not mutually exclusive. They do not

require a particular order of accomplishment. Indeed, pushing all
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of the steps forward at the same time will best enhance the prog-
ress overall. Each step helps address the fundamental problem of
the dominance of corporate power and concentrated wealth over
our government, and together, they create the framework for
effective, lasting democracy.

Already, this work is much further along than many people
realize. In the rest of this chapter, I lay out more details and the
state of progress or challenges in each category of reform. In the
following chapter, you will find specific ways you can engage in the
area that is of most interest to you.

We will win. And we will leave a chance to the next genera-
tions of Americans and free people around the globe to continue
the work to ensure that government of the people “does not perish

from the earth.”

Step 1: The Constitutional Foundation

Citizens United calls the question: will our Constitution be turned
into a tool for the powerful few to control who governs? Or will
the Constitution do what it is intended to do: prevent powerful
special interest factions from corrupting and ultimately destroy-
ing equal justice, government of the people, and the inherent
rights of all?

Millions of Americans have responded to that question and
have made astonishing progress to ensure that the answer is the
correct one. The method, as before in our history, is the constitu-
tional amendment process, combined with a determined response

in the courts.

Why a Constitutional Amendment Effort?

The rapid growth since Citizens United of the national, cross-
partisan campaign for the Twenty-Eighth Amendment reflects

a growing consensus about the nature of the problem we face.
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If that problem simply concerned a lack of disclosure about the
source of funding for campaigns, we could fix that with better dis-
closure laws. If the problem were merely one of shareholders not
having control over how corporations are spending their money in
politics, securities laws and shareholder rules could fix that.

We know, however, that the problem goes much deeper. Citi-
zens United frames core questions of what America is all about.
That is why the constitutional amendment work is so important
and why so many have engaged in that work.

In the few years since the Citizens United decision, millions
of Americans have worked to do what constitutional amend-
ment efforts have always done: forge a national consensus on
basic principles that transcend partisan politics. They are taking
those principles—here, the role of republican citizenship versus
concentrations of wealth and global corporations in politics and
governing—to the country by a resolution process. They are
forcing the debate about the Twenty-Eighth Amendment in
virtually every community in the land, whether politicians want
that debate or not.

Congress cannot overrule the Supreme Court, nor can the
states, but it is not true that the Supreme Court has the last word
on what the Constitution means. Under our system of govern-
ment, the Supreme Court has the second-to-last word; the people
have always had the last word. When the Supreme Court gets it
catastrophically wrong, as it has done before, the Amendment
process is the correction; it is the rudder that Americans reach for
to bring us back on course.

We know this because we have seen it again and again.
Much that is right about our democracy, and much that we
now take for granted, exists only because Americans before us

did the seemingly impossible. They amended the Constitution;
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they insisted on the people having the last word over the Court
and other branches of government. With successful amendment
campaigns, they guaranteed equal voting and participation for all
races; they insisted on voting rights for women, after the Supreme
Court ruled that the Constitution provided no such thing; they
demanded that all people eighteen and older have the right to
vote after the Supreme Court ruled otherwise; they insisted that
equality in voting cannot exist if poll tax barriers are placed in
front of those with less money, property, or power; they insisted
on election of US senators by the people rather than by a corrupt
appointment process; they rejected the Supreme Courts ruling
that a fair federal income tax violated the Constitution; they made
Congress accountable to the people when Congress raised its pay;
they insisted that the states were not subservient to the federal
judiciary when bondholders wanted to drag states into federal
court. None of this happened without successful amendment
campaigns by the American people.

Throughout our history, the people, using the constitutional
amendment process, ‘rose up to say no to a Supreme Court deci-
sion that had favored propertied interests at the expense of other
constitutional values.”? At least six times, we have amended the
Constitution to overturn erroneous Supreme Court decisions.
Citizens United deserves the same fate.

Amendment campaigns, even campaigns such as the Equal
Rights Amendment that fall short, spur overdue national con-
versations and progress in times of crisis, confusion, and doubt.
They define our values and shape us as a people. They keep the
Supreme Court honest and accountable to the people. They make
government of and by the people real.

Seeking a constitutional amendment to reverse Citizens

United and to re-empower the people ourselves may seem
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audacious. It is. Some who are discouraged or cynical claim that
the Twenty-Eighth Amendment will never happen, that Ameri-
cans cannot achieve dramatic constitutional reform anymore.
Don't buy that. That admission of weakness, masquerading as
sophisticated political analysis, has never worked when Americans
faced a fundamental challenge to the vision of liberty and equality
that is our birthright.

It would be one thing if the constitutional amendment path
was novel or untested, but it is not. We have amended the Consti-
tution twenty-seven times, seventeen times since adopting the Bill
of Rights. Indeed, the Constitution itself might never have made it
out of the Philadelphia Convention in 1787 and on to ratification
by the people and states had Article V's procedure for amendment
not been included.*

Nor is the amendment tool ancient history. The Twenty-
Seventh Amendment (requiring an intervening election before any
congressional pay hike takes effect) became part of the Constitu-
tion in 1992. The voting age amendment came in 1971. Indeed,
going back to the Seventeenth Amendment in 1913, almost every
decade in the twentieth century saw a new amendment become
part of the Constitution. The only exceptions were the 1940s and
the 1980s. We are overdue.

What'’s the Strategy and Where Do We Stand?

Article V of the Constitution spells out the amendment process:
Congress must pass a resolution with a two-thirds vote, and the
resolution must then be ratified in three-quarters of the states.
Another method under Article V may be called for if Congress
fails to act; amendments also may be enacted in a constitutional
convention called by the states and then ratified by three-quarters

of the states. All twenty-seven amendments to date have been
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passed by a two-thirds vote of Congress and ratified by three-
quarters of the states.

The plan is not to ask Congress alone to do this. If we stand
down and merely hope and wait for Congress to do the job, we
will fail. Congress will not do it, not without a national movement
forcing action.

The winning road map runs through our communities and
the states, not via lobbyists or politicos in Washington, D.C. In
the end, Congress will need to vote out an amendment bill (and
several versions of the Twenty-Eighth Amendment are already
pending in Congress). Constitutional amendments, however,
are not won by narrow majorities or short-term, inside political
games. They are won not by political calculation based on a bro-
ken status quo, but on a national strategy that changes that status

quo forever,

Resolve to Succeed

From the earliest days of our republic, citizen resolutions have
been one of the most effective means of organizing and expressing
the will of the people. That remains the case today.

By early 2014, 600 cities and towns in every region of
America had passed resolutions demanding the Twenty-Eighth
Amendment: Brecksville, Ohio, and New York City; Charles-
ton, West Virginia, and Los Angeles, California; Teton County,
Idaho, and Chicago, Illinois; Savannah, Georgia, and Boston,
Massachusetts; Springfield, Missouri, and Portland, Maine; and
hundreds more.

These resolutions have succeeded because people are will-
ing to take a stand. In Greenbelt, Maryland, Jennifer Robinson
helped get it done. She says, “I really had to work myself up to

do it, but seeing all the other people there supporting this cause
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was so exciting. And the city council passed the resolution unani-
mously! They sent a letter to our state legislature supporting a
constitutional amendment.”

What Jennifer Robinson did in her town rippled out into
other communities, and to the state capitol, helping make Mary-
land one of sixteen states so far that have resolved to condemn
Citizens United and call for enactment of the Twenty-Eighth
Amendment. California, Colorado, Connecticut, Delaware,
Hawaii, Illinois, Maine, Maryland, Massachusetts, Montana,
New Jersey, New Mexico, Oregon, Rhode Island, Vermont, and
West Virginia are all on record for the Twenty-Eighth Amend-
ment. That's more than one-third of the number of states needed
for ratification, and more are on the way.

These resolutions are not confined to states or municipali-
ties. Americans have initiated resolutions and organized discus-
sions of the implications of Citizens United and the state of our
democracy, in town meetings, religious conventions, universities,
business groups, labor unions, and anywhere else Americans
assemble together.”

Now Congress is paying attention. By 2014, 30 senators and
130 representatives had signed onto Twenty-Eighth Amendment
bills. That is more than one-third of the way to the necessary two-
thirds of Congress needed.

This progress did not happen because of top-down, big-money
mobilization. Just the opposite: the progress to date has come
because millions of Americans started taking steps, individually
and together, without a lot of resources, to stand up for our values
and the future of democracy.

Look what happened in Montana. Until 1912, when Mon-
tana people used the initiative process to ban corporate election

spending, “a war of corporate interests . . . drowned out the voices
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of Montanans.”® As Governor Steve Bullock, who served as Mon-
tana attorney general at the time of the Citizens United decision,

explains:

This was corruption as it was understood since the framing of the
Constitution: not just bribery but harnessing government power
to benefit a single corporate faction at the expense of the broader

and more diverse interests represented by the people themselves.®

After Citizens United, a corporate front group emerged in
Montana, although it was incorporated in Colorado. The secretive
entity called itself Western Tradition Partnership and initiated
what its internal documents called an “election program.” This
“program” involved the raising and funneling of unlimited, secret
money of corporations and wealthy donors into state elections.
The Western Tradition Partnership documents promised donors
that no one “will ever know you helped make this program pos-
sible” and “you can just sit back on election night and see what a
difference youve made.”"

Under Montana's century-old law, this plan was flat-out
illegal. Western Tradition Partnership, however, pointed to the
Citizens United decision, maintaining that the Supreme Court had
stripped the people of Montana and every other state of the power
to keep corporate money out of state elections. Western Tradition
Partnership sued the attorney general to stop him from enforcing
the century-old Montana law.

Western Tradition Partnership lost the case in the Montana
Supreme Court. No matter; the front group changed its name to
American Tradition Partnership and appealed to the US Supreme
Court. There, four members of the Supreme Court declared that
Citizens United was a mistake and should be overturned. That

alone is a remarkable indictment so soon after a major decision.
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Unfortunately, the five members of the Court who had supported
the decision in the Citizens United decision refused to even con-
sider the possibility that they were wrong. Instead, they summar-
ily reversed the judgment of the Montana Supreme Court, struck
down the law, and sent notice that every state, city, and town was
fair game for front group “election programs” and that nothing
could be done about it.1!

People in Montana did not much like that. Within a few
weeks, 40,000 Montana voters had signed petitions for a bal-
lot initiative that condemned the Supreme Court’s error and
instructed Montana’s representatives to ensure the passage of the
Twenty-Eighth Amendment. The initiative called for a constitu-
tional amendment that overturns Citizens United, “establishes that
corporations are not human beings with constitutional rights,”
and “accomplishes the goals of Montanans in achieving a level
playing field in election spending”'*

Montana small business owners, ranchers, farmers, lawyers,
teachers, and others from all walks of life signed on.> Dozens
of faith leaders echoed the writing of Bishop Jessica Crist, of the
Evangelical Lutheran Church in Montana: “[PJeople, not corpora-
tions and special interests, are made in the image of God. . .. This
is a faith issue. This is a values issue. . . . This is not a partisan
issue [but] a justice issue.”"*

Montana Governor Brian Schweitzer, a Democrat, stood side
by side with Lieutenant Governor John Bohlinger, a Republican,
in a video to support the ballot initiative and the Twenty-Eighth
Amendment. “Corporations are not people and they should not
control our government,” they declared. A former secretary of
state in Montana, also a Republican, rallied support as well: “T've
lived here 94 years,” said Verner Bertelsen, “and I've never seen a

corporation I wanted to dance with yet.”
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Some Montanans took a different view, of course, and the ref-
erendum offered the opportunity for debate. State Senator Dave
Lewis called the initiative “a waste of time and effort” because a
constitutional amendment “is something that will be approved
when pigs fly"® Most Montanans, however, did not share the
senator’s cynicism.

On November 6, 2012, Montana voters chose Mitt Romney over
Barack Obama, 55 to 45 percent. Then they approved 1-166, the con-
stitutional amendment ballot initiative, by a vote of 75 to 25 percent.””
They also elected Steve Bullock, the attorney general who battled big
corporate money all the way to the Supreme Court, as governor. The
same day, in Colorado, where Western Tradition Partnership was
incorporated, voters also approved a Twenty-Eighth Amendment bal-
lot initiative by a nearly identical margin of 74 to 26 percent.'®

Pigs are not yet flying, and much work remains to be done in
Montana and elsewhere. But what Montana people did to push
back against Citizens United and “corporate rights” shows the
road map, and it shows how much ordinary Americans every-

where can do.

How Will the Amendment Be Worded?

Not long after the Montana vote, Jon Tester, 2 Montana farmer
and a US senator, introduced the People’s Rights Amendment in
the Senate. The amendment reaffirms that our constitutional rights
are human, not corporate, rights. He also joined dozens of senators
in cosponsoring a parallel amendment bill that reaffirms the equal-
ity of every American citizen and our rights to free, fair elections.
These two pieces—holding that the words people and person in our
Constitution do not mean “corporation,” and that we, the people,
have the right to make fair election rules—are the two key pieces of

effective amendment language to overturn Citizens United.
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A constitutional amendment “to overturn Citizens United”
should, in fact, overturn Citizens United. Two activist judicial errors
work together in Citizens United to corrode and eventually destroy
representative democracy and effective republican government: first,
the twisting of the First Amendment speech rights to disregard the
equality of every American, to force unlimited spending rules on all
elections, and to lock in the domination of American government
by a “wealth faction”; and second, the assignment to corporations
of constitutional rights that are the rights of humanity, creating a
“corporate veto” over the public interest.

Several of the amendment resolutions now pending in Con-
gress address the first problem, that of unlimited election spend-
ing and contributions. One of the best examples, sometimes called
the Political Equality Amendment, is included in the Resources
section at the end of this book."

Other pending amendment resolutions address the second
problem, that of judicial fabrication of corporate constitutional
rights. The bill that Montana Senator Jon Tester introduced is one
such amendment bill.2° Another bill, sometimes called the We,
the People amendment, seeks to address both problems in a single
amendment.?! Each of these is included in the Resources section
that follows Chapter Eight. In total, thirteen variations of amend-
ment resolutions to overturn Citizens United were introduced in
the 2012-2014 Congtress. All of these amendment bills can be
found in one place online at www.freespeechforpeople.org.*

The resolutions moving ahead in every state and community
in the nation do not need to wait for final agreement on the exact
language of the Twenty-Eighth Amendment. That will come. Dis-
cussion, debate, and work to ensure that we ultimately have the
best Twenty-Eighth Amendment will continue, as it should. At
this stage, the various amendment bills reflect the robust demand

for reform, and are a healthy sign of progress. No part of our
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Constitution ever got there without due consideration of language
and alternatives, and the Twenty-Eighth Amendment will be no
different. A consensus on amendment language will emerge soon
enough. In the meantime, the community and state resolutions
create the opportunity for the essential debate and the forging of
consensus. A sample resolution is included in the Resources sec-

tion and is available online.??

Step 2: Clean the Swamp:

Self-Government and Free, Fair Elections

Along with restoring our constitutional foundation, a second cate-
gory of necessary reform might be called “cleaning the swamp.” You
should be able to run for office without groveling to corporations
and the rich. You should be able to vote for someone who does not
have to grovel and owe allegiance to corporations and the rich. And
every American ought to have equal representation in a government
that is accountable to its citizens. Little of that is true now.

Cleaning the swamp requires deep changes in how elections
are funded and how politicians raise money. It requires transpar-
ency and disclosure. It requires severance of the link between
special interest lobbying (which is natural and necessary in a
democracy) and the role of lobbyists in raising money for the poli-
ticians they lobby (which is corruption). And it requires putting
all citizens back into the election-funding process.

In elections and lawmaking—two of the most important
public responsibilities of citizens in a republic—we now rely on
a few rich people, unions, and the biggest global corporations to
fund campaigns, candidates, and elections. They don't do this
for nothing. Those who pay for campaigns and elections are
those who get the representation. We should not be surprised to
find that corporations and the rich are now very well represented

and everyone else is not.
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Some form of citizen funding, vouchers, or public financing
of federal and state elections is among the most essential steps if
we do not want elected representatives owing fealty only to corpo-
rations, unions, and the top sliver of American wealth. We expect
and demand public financing of our roads, canals, airports, armed
services, and schools because we want those to serve all of the peo-
ple. Why should we not insist on public financing of our elections
so that all of the people can participate and be represented?

In early 2014, the Government of the People Act was intro-
duced in Congress. The act outlines what good reform looks like:
Candidates could choose to raise a large number of small contri-
butions from many people rather than from a class of big donors.
The Government of the People Act would create an incentive
for that choice and empower all Americans to participate. First,
citizen contributions to a candidate of their choice of $1 to $150
would be amplified on a six-to-one basis by a newly created
“Freedom from Influence Fund.” No large contributions would
be matched at all. Second, the first $25 people contribute would
qualify for a “My Voice” refundable tax credit. This would be paid
for by closing corporate tax loopholes.*

This model already has been tested in the laboratories of
democracy—several of the states, such as Maine and Arizona—
and it works. In Maine, for example, voters used the state ballot
initiative process in 1996 to make politicians more accountable to
the people, rather than special interests. The popular ballot ini-
tiative, which Mainers call “Clean Elections,” created a system of
matching small donations and public funding. Regardless of polit-
ical party or viewpoint, anyone in Maine who wanted to run for
office could choose not to participate in the pay-to-play, privatized
election funding system. Instead, they could opt into the “Clean

Elections” system, which used a combination of small donations
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matched by modest public funds. Everyone plays by the same
rules and everyone is eligible, no matter their party (or nonparty).

The public cost stays reasonable because candidates do not
receive anything until they qualify by raising a significant number
of small donations. A candidate must collect at least 3,250 con-
tributions of $5 or more from registered Maine voters. This “seed
money” must amount to at least $40,000, and it must come from
individuals only. No contribution can exceed $100.%> The thresh-
olds and funding are much less for state representative candidates.

Lo and behold, with the Clean Elections law in place, candi-
dates and elected officials became very interested in the views of
Maine voters who might have only $5 or $50 to pitch in.?® Along
with other reforms, such as term limits, Clean Elections work in
Maine. Regular citizens can and do serve in the statehouse. They
do not need to become “lifers” before serving their constituents
well or taking leadership posts. Voters hear more diverse views,
see more third party and independent candidates, and face less
extremism and rancorous hyper-partisanship. Once the election
is over, the views of ordinary citizens still matter to the elected
representative because everyone, not just the few “heavy hitter”
donors, plays a role in funding the elections.

With Clean Elections, candidates win (or lose) on the basis of
their ideas and qualifications, rather than on their coziness with
corporations, unions, and big donors. Once in office, representa-
tives with independence from funders can consider arguments on
the merits, rather than on how big a money haul a particular lob-
byist can bring in.

With the post-Citizens United dramatic rise of big money
dominance, people in Maine and Arizona relied a fair mecha-
nism to allow the Clean Elections system to coexist with the big-

money system. To prevent the destruction of the Clean Elections
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mechanisms by unlimited spending from corporations and special
interests, the law included a trigger mechanism, so that public
funding rose if millions of dollars of outside money came into a
race. This way, a range of candidates could still make a reason-
able choice to run under a workable Clean Elections system, and
voters could still hear that range of ideas and views, even if other
candidates chose to use the unlimited private donor approach.
As a result of this common-sense approach to election funding,
Maine and Arizona have the fewest elections where incumbents
run uncontested, and turnout for elections runs high.”

Now that is all at risk. Citizens United and a more recent 5—4
decision, American Free Enterprise Club PAC v. Bennett, threaten
to destroy this effective reform. A year and a half after Citizens
United, the Supreme Court struck down Arizona’s Clean Elec-
tions law because it created a trigger to increase funding if pri-
vately funded candidates, or outside groups, dumped additional
millions into a race. The five Citizens United justices found that
the funding trigger violated the free speech rights of the big
donors and their chosen candidates.® Now “free speech” means
the right to drown out all competing speech and all views except
those of richest donors.

Despite the Supreme Court’s extension of its Citizens United
folly in the Arizona public funding case, Americans are not giving
up on clean elections. In Maine, citizens convened a Clean Elec-
tions Convention in May 2014, and are moving a ballot initiative
that not only will defend but will expand citizen-funded elections.
New Yorkers are closing in on winning public funding in state
elections, and across several states and at the federal level, the the
movement to defend against privatization of what belongs to every
American continues to grow nationally.

In addition to the campaign finance problem at election time,

however, much of the corruption- and greed-driven decline for
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America and the world happens between elections. Corporations
spend billions of dollars on lobbying and the rest of us are more or
less shut out.

Lobbying today is not “normal.” Bribery is bribery. It should
be a scandal, not a yawn, when politicians behave as Billy Tauzin
(the congressman who delivered the Medicare law for the phar-
maceutical companies) and Phil Gramm (the former senator who
became UBS vice chairman after stripping America of protections
against financial collapse) behaved. Politicians who do that, and
the corporations that pay them to do that, should not only be
shamed, they should be prosecuted.

To be clear, I am not calling Tauzin and Gramm criminals.
Like anyone else, they are presumably innocent until proven guilty
of a crime, and they have not been accused of committing any crime.
That's the problem. What they did was only shameful, low, heed-
less, unpatriotic, and selfish, rather than illegal. We should, however,
change the law so that it would be a criminal act for members of
Congress to go on to work as lobbyists for companies or industries
that benefited from the government during their term of service.
Whatever happened to the model of politicians, from George Wash-
ington to Harry Truman and Dwight Eisenhower, who served their
country and then returned, happily and quietly, home?

We should demand much stricter rules for disclosure but
also for corporate lobbying spending itself. We should no longer
allow government employees, including our representatives, to
go back and forth, between government and corporate lobbying.
We should have reporting and disclosure of every meeting our
representatives have with lobbyists. We should ban the gift giving,
wining and dining, and junket funding of our representatives by
corporate lobbyists.

An excellent example of proposed legislation to this and more

is the American Anti-Corruption Act.” Members of Congress
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would be prohibited from soliciting and receiving contributions
from corporations, including the corporate lobbyists, that they
regulate. The fraudulent “noncoordination” between Super PACs
and campaigns would be curbed. Representatives and senior staff
would not be permitted to bargain for job offers while in office
and would be subject to a five-year restriction on lobbying after
they leave office. All political contributions would be disclosed,
and Americans would keep $100 of their money otherwise pay-
able as a tax to be able to make able an equal contribution to the
candidate of their choice.

Ideas like the American Anti-Corruption Act and the Gov-
ernment by the People Act are ambitious. As with the Consti-
tutional amendment efforts, these reforms reflect what most
Americans know: we are beyond small adjustments to a corrupted
system. We need to go to the root of the problem and only “big”
solutions will do the job.

Naturally, Congress is not in a hurry to act because so much
of what has become acceptable, even embraced, in Washington,
would change. Increasingly, though, Americans are working
together to build the organized will to force Congress to change.
You can plug into these efforts through the “portals” described in

the next chapter.

Step 3: Reforming the Corporation

Who says corporations are accountable only to shareholders?
Why should we not expect that those who take the government-
created privilege of incorporation balance that privilege with stan-
dards for the livelihood of employees, our economy, and the health
of the environment and of the communities in which they do busi-
ness? Should not the size and complexity of a corporation at some
point warrant a federal charter rather than a state charter from

the most corporate-friendly state that transnational corporations

168



Chapter Seven: Restoring Democracy and Republican Government

can find (or can pressure)? Why should not all American citizens
have a say in deciding what standards we expect from global cor-
porations that choose to do business here? Should the corporate
status be perpetual, without some ability of the people to evaluate
whether the corporation has complied with the law and served the
public interest as intended?

In America, we are free, or should be, to answer these ques-
tions in the democratic way: we can debate and then vote to make
whatever answers best serve the country. The rules of corporations
come from us (see Chapter Three).”° If we do not like how the cor-
porate rules are working out, we need to change them. We need
to dust off and use some of the rules that already exist, such as
revocation of corporate status when corporations repeatedly vio-
late the law.

At least two principles should guide corporate law reform to
restore balance between large corporations and human beings and
our government. First, incorporation is a privilege' Second, trans-
national corporations should not be able to use the corporate law
of a single state, such as Delaware, without proper national corpo-

rate standards and safeguards.

Principle 1: Incorporation Is a Privilege

The corporate charter is a privilege from the public; we should
expect public accountability and benefit. Corporate law is a public
matter, not a private one. Corporate law defines parameters of cor-
porate conduct and shapes our world, our families, and our com-
munities in profound ways. We cannot afford to leave it to corporate
lawyers to decide what they think corporate duties and responsibili-
ties should be. Corporate law may seem boring at first, but we need
to care about corporate law as much as we care about any other law
or issue, from the environment to the economy, from healthy com-

munities to strong families, from eneroy to foreion policy and war.
to strong families, fi gy to foreign policy and

169



CORPORATIONS ARE NOT PEOPLE

The consequences of corporate law, for better or worse, have as big
an impact on those issues and others as any other law, and perhaps
more.

Professor Kent Greenfield at Boston College Law School has
laid out the kind of clear standard that we should expect our pub-

lic incorporation laws to have at their core:

No corporation, even one making money for its core con-
stituents, should be allowed to continue unchallenged and
unchanged if its operation harms society. . . . The corporation
is an instrument whose purpose is to serve the collective good,
broadly defined, and if it ceases to serve the collective good, it
should not be allowed to continue its operation, at least not in
the same way. If we all knew that all corporations, or corpora-
tions of a certain type, or even an individual corporation cre-
ated more social harm than good, no society in its right mind

would grant incorporation to those firms. >

This commonsense standard is not new. It is rooted in tradi-
tional reasons why states allowed business corporations in the
first place. Americans have always been suspicious of government
created advantages built into those corporations. We used to do a
much better job at making sure that the public benefits of a cor-
porate charter outweighed the public harms. Current corporate
law still reflects remnants of this approach, and at a minimum we
should insist that our public officials start enforcing that law again.

Charter revocation is one example of existing law that too
often is ignored. As described in Chapter Six, in every state, even
Delaware, the ability to operate as a corporation, or the corporate
charter, is “subject to dissolution or the revocation or forfeiture
of the corporate charter.””> An example of a charter revocation

request filed by Free Speech For People and Appalachian Voices
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concerning Massey Energy is included in the Resources at the
back of this book. The Resources section also contains links to
more information about charter revocation.

Remnants of nineteenth- and twentieth-century corporate law,
though, are not enough. We need to modernize the corporation to
serve our present needs. After Citizens United, for example, people
like Paul Spencer, a high school history and government teacher in
Arkansas, have started the work to reform corporate charter laws
to make clear that no corporation is authorized to spend corporate
money to influence elections.”> Others go further and propose that
corporations be mandated to have a public purpose.**

Increasing numbers of states, including Virginia, Maryland,
New Jersey, and Vermont, have recently enacted incorporation
laws for “benefit corporations” or “B corporations.” Under these
laws, benefit corporations “must create a material positive impact
on society and the environment, consider how decisions affect
workers, community, and the environment, and publicly report
their social and environmental performance according to third-
party standards.”” These and many other reforms would make
corporations work well for their owners and employees, the pub-
lic, the economy, and the earth. That is the least that we should

expect when we grant the public privilege of incorporation.

Principle 2: Incorporation Is a
National or International Matter

No single state, be it Delaware or any other, should make the rules
for multinational corporations. With Delaware making the rules
for most global corporations, a few legislators and judges repre-
senting 900,000 people set the course for the lives of 310 mil-
lion Americans and the rest of the world’s people who bear the

consequences of corporate power. That's not democratic, fair, or
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wise. When some states try to improve corporate law, large corpo-
rations play the states off one another to get the most corporate-
friendly law. If Delaware decides that its corporate law requires
managers to consider not only profit but also workers, community,
the environment, or other criteria, corporations can reincorporate
in another state with lower standards. The corporation does not
even have to move its headquarters or offices; its lawyers simply
file some paperwork.>

Once corporations reach a certain size and operate in coun-
tries around the world, why should we leave the rules of the road
for the corporation to one state? Uncontrolled corporate power
is methodically taking national and international treasures away
from all of us: our government, our wealth, the Gulf of Mexico,
the Appalachian Mountains, water in the ground from New York
to California, the air, the land, and more. We should have national
standards and corporate laws for large multinational corporations.
This could be done either by way of a federal incorporation law or
by federal law that sets minimum (but not maximum) standards
for state incorporation laws used by corporations operating in
interstate commerce.”’

At least with publicly traded corporations, the Securities
and Exchange Commission (SEC) now provides some federal
oversight of corporate affairs. This limited oversight, however,
is focused on protecting shareholders rather than all people or
society. Still, providing shareholders with information and a say
with respect to corporate political influence would help. Socially
responsible investment firms and other shareholders are increas-
ingly active as shareholders to demand disclosure of policies and
accountability for corporations. This shareholder consciousness
about the consequences of corporate conduct and active involve-

ment in improving that conduct is essential.
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“Shareholder democracy” has been difficult as a practical mat-
ter because of the control of large corporations by its executives and
frequently too-cozy boards of directors. After Citizens United, some
members of Congress proposed a shareholder approval requirement
for any political expenditure by corporations. And the SEC recently
developed a rule requiring publicly traded corporations to give
shareholders a say in the nomination of board members, rather than
being presented with a slate to rubber stamp.’® You may not be sur-
prised by now to hear that this reform is going the way of so many
others in our country. The US Chamber of Commerce sued the
SEC to block the rule, claiming that any requirement that corpora-
tions include shareholder-nominated directors in the corporations’
proxy statement violates the corporations’ First Amendment rights.
The corporations won again, and a federal court in Washington,
D.C.,, struck down this reform.

So long as the rules for corporations are quietly made by
corporate lawyers in Delaware, in arcane SEC rulemaking, or by
overzealous judges imposing their own corporate policy prefer-
ences, necessary reform for the kind of sustainable economy that
we need in the twenty-first century will be difficult to achieve.
More businesses and people, however, are determined to change
the rules to ensure that corporations, our economy, and our
democracy work for everyone, “for ourselves and our posterity.” In

the next chapter, you can find the resources to join this work.
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Chapter 8
Do Something

“It is not ‘can any of us imagine better?” but, ‘can

we all do better?” . .. The occasion is piled high with
difficulty, and we must rise with the occasion. As our
case is new, so we must think anew, and act anew. We
must disenthrall ourselves, and then we shall save our

country. —Abraham Lincoln'

“It is always impossible until it is done.”

—Nelson Mandela?

t is not enough to complain, or even to

imagine better, though both of those

steps may be necessary. We also must “all do better.” What you do

is up to you, but do not wait for someone else or for the politicians

to get the job done. Bring whatever you have: bring your experience,

expertise, and energy to this work. The progress so far has happened
only because many people started taking one step at a time.

You do not have to be Michael McCarthy, who returned from

military service in Afghanistan to walk across the length of New

Hampshire to protest crony capitalism and corruption, nor can we
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all be Doris Haddock, who walked 3,200 miles across the country
at the age of eighty-nine to fight for election spending law reform.
Many modest but effective steps are available for all of us.

Peter Pease lives in Lincoln, Massachusetts, which, as with
many New England towns, is governed by an annual town meet-
ing of all citizens. He decided to put together a presentation
on Citizens United and the Twenty-Eighth Amendment, and
dozens of his neighbors collected petitions to put an amend-
ment resolution onto the town meeting agenda. This gave
their community an opportunity to learn, to debate, and to
act. In a vote, Twenty-Eighth Amendment resolution passed
by a very wide margin. People in hundreds of towns and cities
across New England and the country have followed this model.

In Chester, Montana, Margaret Novak and her husband,
Mike, signed themselves and their twenty-year-old grocery busi-
ness onto the fight for the right of Montanans to keep corporate
money out of Montana elections. They joined Free Speech For
People’s brief all the way to the Supreme Court and helped show
business support for the winning Montana ballot initiative that
followed.*

Rose Petsche lives in Brooksville, Ohio, a community that
politicos would call “deep red,” by which they mean conserva-
tive. Inspired by a local resolution idea from Move to Amend, she
worked with her neighbors to form Brecksville Citizens for Trans-
parent Politics. They put a local initiative on the ballot that created
“Democracy Day” in the town, bringing people in the community
together to debate the call for the Twenty-Eighth Amendment to
reverse Citizens United. Some city officials unsuccessfully sought to
keep the initiative off the ballot, but Brecksville voters approved the
measure. The first Democracy Day was held in February 2013

Others are helping to clean the swamp of corrupt politics. Eliz-

abeth Lindquist is a pharmacist who lives in Roscoe, Illinois, with
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her husband and two children. She also is a citizen cosponsor of the
American Anti-Corruption Act, bringing together people of widely
different political views in her community to force Congress to act.
Using citizen tools from Represent.US,® Lindquist has organized
people of various political viewpoints in two congressional districts
in Illinois. They meet together, organize public events, educate and
provide information to others their communities, and push their
elected representatives to enact fundamental reforms to end cor-
ruption and cronyism in government. Lindquist is leading the way
to a model that would work in every congressional district in the
country, bringing Americans together regardless of party or politics
to win the anticorruption reform we need.

Thousands of these examples are happening all across the
country, even with what some might think of as arcane areas of
corporate law reform. Remember Betty Harrah, who insisted that
the attorney general of Delaware not ignore the corporate char-
ter revocation law after Massey Energy, a Delaware corporation,
killed her brother in the coalmine explosion? She is another so-
called “ordinary” citizen who did the extraordinary; she traveled to
Wilmington, Delaware, to personally tell her story to the powerful,
and she spoke for many others in West Virginia. Thirty thousand
Americans stood with her in signing the “De-Charter Massey”
petition; hundreds of people in Wilmington, Delaware, took an
evening to hear her and learn why we need corporate law reform;
and still more helped spread the word, raise money, and keep the
corporate charter revocation and accountability work moving.”

Other people are no longer willing to do business as usual.
They are organizing their business activities into employee- or
customer-owned cooperatives (co-ops) or incorporating their busi-
nesses as “benefit corporations.” Many Americans are bypassing
the global corporations that extract wealth from their communi-

ties, and instead buying from locally owned businesses.
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In Lansing, New York, Jason Salfi's business, Comet Skate-
boards, employs twenty-nine people in the manufacture and sale
of high-performance skateboards. The Comet Skateboards cor-
poration is one of the founding “certified benefit corporations,”
or B corporations. Salfi and his colleagues are “hardwiring” into
the corporation and their business a public purpose and a series of
practices that not only serve their business and shareholders but
also serve the community, the environment, and employees. They
seek to “B the Change” by modeling a different, better kind of cor-
poration.® And they are not alone. By the beginning of 2014, more
than 900 businesses had become certified benefit corporations,
and twenty states had enacted new corporate laws facilitating the
creation of benefit corporations.’

The cynics and the big-money politicos think Americans do
not care enough or lack the will to win a Twenty-Eighth Amend-
ment, to demand a citizen-funded, small-donor election funding,
or to make the rules for corporations rather than the other way
around; in short, to govern ourselves.

But we can and we are. And you can start simply. Here are

five things anyone can do right now:

® Sign the online petitions of the groups identified in the
following charts.

® Share the fact that you did so online and offline in your
social networks.

® Write a letter to the editor of your local paper.
" Write a letter to your elected representatives.

® Contribute money to the groups of your choice.

Now here are five more:

® Find out if your town, city, or state has enacted a resolu-
tion calling for a constitutional amendment to overturn
Citizens United.

178



Chapter 8: Do Something

® If so, ask your congressional representatives if they've
followed your community’s resolve by cosponsoring a
constitutional amendment.

® Ifnot, use the form resolutions and petitions online (see
organizations following) and start one.

® Ask your neighbors, family, and friends how they feel

about this. Listen, engage, and inform.

®  Ask your representatives exactly what they are doing to
help. Check out their funders at http://www.opensecrets.
org and ask (in writing, in a town hall meeting, or on
social network sites) why they are collecting this money
instead of working to end corruption. Do not vote for
those who are not helping.

I could go on with this, listing numerous actions you can take
right now. Instead, check out the following charts and explore the
information and specific steps that you feel comfortable taking.
Consider these groups and links as starting point “portals” for you
to access good work and effective projects. I have arranged these
into sections covering the three main areas of reform—protect-
ing the Constitution, cleaning up campaign finance and elections,
and reforming corporations. Additional organizations and links
are included in the Resources section, and no doubt you may find
many other organizations—local, state, national—that do good
work as well.

Do not be turned off by the number of groups or differ-
ent strategies. That is a good thing. Throughout our history, we
have seen waves of organizations and advocacy groups forming
“in major bursts . . . in periods of national cultural and political
debate.”® That is how Americans have national conversations
and move the country closer to our best ideals. Americans once
again are coming together into a wide array of groups to meet the

need of an overdue cultural and political debate. That shows the

179


http://www.opensecrets.org
http://www.opensecrets.org

CORPORATIONS ARE NOT PEOPLE

growing energy and commitment of so many people to overturn
Citizens United and fix our country. This is America: Not every-
one has to do the same thing, or join the same group. Different
strategies are not mutually exclusive but strengthen the effort.

The national organizations listed in the next section work
together and with regional and local groups to improve coordina-
tion, support, and cooperation, so there is not a lot of duplication.
A lot of other national as well as state and local groups are not
included here but may interest you as well. You can find them
in the Resources section after this chapter, in the endnotes, or
online. Finally, you do not need to wait for an organization to
tell you what to do, and none of us should sit back and wait until
everything is perfectly arranged to deliver the winning strategy.
We can all do something, now. We can do even more working
with friends, neighbors, fellow citizens, even with those with
whom we do not agree on much else.

More resources follow this chapter and in the endnotes.
Check out these resources, share them, bring this book and the
other resources to clubs or local discussion groups, and use them.

Together, we can imagine better. And we can do better.
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We, the People:

The Constitutional Foundation

I'm interested in overturning Citizens United, restoring the
Constitution for equal, free people and winning the Twenty-

Eighth Amendment. Where do I start and what can I do?

Table 3
Correcting the Court:
Restoring Our Constitutional Rights and the Republic

Organizations, mission statements, resources, and tools

Common Cause
WWW.COmmoncause.org

Common Cause is a nonpartisan, nonprofit advocacy organization founded in
1970 as a vehicle for citizens to make their voices heard in the political process
and to hold their elected leaders accountable to the public interest.

Common Cause and its state chapters are helping to lead a national campaign

for a constitutional amendment to reverse the Supreme Court's Citizens United
decision.

Free Speech For People
www.freespeechforpeople.org

Launched on the day of the Supreme Court's Citizens United ruling, Free Speech
For People is a national nonpartisan organization that catalyzes and leads the
growing movement across the country for a constitutional amendment to over-
turn the ruling and reclaim our democracy. Join our campaign and follow us on
Facebook and Twitter. Through our organizer’s toolkit, you can access resources
on the amendment movement, hold a house party with your friends and neigh-
bors and show a video on why we must act, help generate public support for the
movement, and get your community to pass a resolution calling for an amend-
ment.

Resolutions, letter to the editor tool, petition/signature collection, contacting
legislators, brochures, stickers, organizing tools, and more at
www.freespeechforpeople.org/get-involved

Amendment language, Q&A, state updates at
www.freespeechforpeople.org/amendments
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Table 3 (continued)
Correcting the Court:
Restoring Our Constitutional Rights and the Republic

Organizations, mission statements, resources, and tools

Money Out, Voters In Coalition
www.moneyoutvotersin.org

Money Out / Voters In (MOVI) is an organization of grassroots volunteers seeking
to educate, energize and mobilize ourselves and those who join with us in the
movement to establish within the US Constitution the truths that money does not
equal (free) speech and corporations are not entitled to the constitutional rights
and protections intended solely for the benetfit of individuals.

Move to Amend
www.movetoamend.org

Formed in 2009 in preparation for the Citizens United ruling, Move to Amend is a
coalition of hundreds of organizations and hundreds of thousands of individuals
committed to social and economic justice, ending corporate rule, and building

a vibrant democracy that is genuinely accountable to the people, not corporate
interests.

We are calling for an amendment to the US Constitution to unequivocally state
that inalienable rights belong to human beings only and that money is not a
form of protected free speech under the First Amendment and can be regulated
in political campaigns.

Resolutions, petition/signature collection, social media, brochures, stickers, and
more at www.movetoamend.org/action

Also, a "take action toolkit" at www.movetoamend.org/toolkit

To get involved go to www.movetoamend.org/action or call 707-269-0984.

People for the American Way
www.pfaw.org

Through its Government By the People campaign, People for the American Way
(PFAW) advocates for a constitutional amendment to overturn cases like Citizens
United v. FEC and Buckley v. Valeo to restore the ability of Congress and the states
to fully regulate the raising and spending of money on elections. PFAW's website
has a rich set of materials for activists, including toolkits to help pass resolutions
and ballot initiatives in communities, lobby members of Congress to cosponsor res-
olutions, and raise awareness through letters to the editor and social media. PFAW
plays a key coordinating role among the amendment advocacy groups, including
tracking at United4ThePeople.org, the growing support around the country for
amending the Constitution to restore government of, by, and for the people.

Resolutions, letter to the editor tool, petition/signature collection, contacting
legislators, brochures, stickers, and more at www.pfaw.org/issues/government-
people/amending-constitution-government-and-people

For more information, visit us at www.pfaw.org/GovernmentByThePeople.
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Public Citizen
www.democracyisforpeople.org

Public Citizen's Democracy Is for People project is building a movement to
counteract the US Supreme Court's ruling in Citizens United v. Federal Election
Commission, take democracy off the auction block, and preserve constitutional
rights for people—not corporations. Our big push is for a constitutional
amendment to overturn the decision.
www.democracyisforpeople.org/page.cim?id=9

Resolutions, letter to the editor tool, petition/signature collection, letter to

legislators, brochures, stickers, and more at
www.democracyisforpeople.org/page.cim?id=21

StampStampede
www.stampstampede.org

"The system isn't broken, it's fixed. Amend the Constitution.” Ben Cohen of Ben &
Jerry's fame is leading a “stampede” to stamp dollar bills and to give Americans
a voice. The Stamp Stampede is a petition on steroids. It is a way for you to raise
your voice and make it heard for two and a half years. It provides a concrete
way for people to take action that will have a lasting and growing impact. It is
the constant and growing drumbeat that will not be silenced.

Building the Stampede community and how to spread the word at
www.stampstampede.org/pages/build-the-movement

Twenty-Eighth Amendment resources at
www.stampstampede.org/pages/money-in-politics

United for the People
www.united4thepeople.org

A website from the aforementioned groups and more than 150 others that stand
together for the work of overturning Citizens United. The website containg
updated information about local and state resolutions, state and national
legislator support for the Twenty-Eighth Amendment, and various amendment
resolutions pending in Congress.

Resources and links at www.united4thepeople.org/resources.html

US PIRG

www.uspirg.org

Access the Reclaim Democracy campaign
www.uspirg.org/issues/usp/reclaiming-our-democracy

US PIRG, the federation of state public interest research groups, is working

town by town and state by state to pass local resolutions to build the grassroots
power necessary to pass a constitutional amendment to overturn Citizens United
and allow for limits on big money in elections to protect political equality for all
Americans. You can get started by working in your town to pass a city or state
resolution. If you are in a state that has already passed a resolution, there is still
more work to be done to hold Congress accountable. Go to our website to sign
up to get involved at www.uspirg.org/issues/usp/reclaiming-our-democracy
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Table 3 (continued)
Correcting the Court:
Restoring Our Constitutional Rights and the Republic

Organizations, mission statements, resources, and tools

Wolf PAC

www.wolf-pac.com

Wolf PAC seeks to restore true democracy in the United States by pressuring our
state representatives to pass a Twenty-Eighth Amendment to our Constitution to
end corporate personhood and enable publicly financed all elections.

WolfPAC supports a constitutional amendment that embodies the following
principles: Corporations have none of the constitutional rights of human beings.
Corporations should not be allowed to give money to any politician, directly or
indirectly. No politician should be able to raise $100 (in today’s dollars) from any
person or entity.

All elections should be publicly financed. www.wolf-pac.com/28th

Citizen action for WolfPAC focuses on getting state legislatures to call for an
Article V Convention at www.wolf-pac.com/the_plan

99Rise - Demand Democracy
www.99rise.org

99Rise is a network of activists and organizers dedicated to building a mass
movement to reclaim our democracy from the domination of big money.

We believe that only by getting big money out of politics—by winning a
democracy that responds to the real needs of “the 99 percent”—will we open the
door to finally realizing the promise of the American Dream.

We thus seek a constitutional amendment and supplemental federal legislation
that would guarantee the principle of political equality, as well as ensure that
neither private wealth nor corporate privilege could be used to exercise undue
influence over elections and policymaking. To this end, we are committed

to deploying the most powerful tool of social and political change: strategic
nonviolent resistance.

Take action with 99Rise at www.99rise.org/action
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The amendment campaign is great, but what about work in

the courts to overturn Citizen United?

Table 4
Restoring Fair Courts and Legal Advocacy

Organizations, mission statements, resources, and tools

American Constitution Society
www.acslaw.org

The American Constitution Society (ACS) is a nationwide network of lawyers,
law students, judges, and policymakers who believe that law should be a force
to improve the lives of all people. ACS addresses the aftermath of Citizens United
and counters the activist legal movement that has sought to erode our enduring
constitutional values through live programming in more than 200 lawyer and
student chapters throughout the country; opportunities for members to engage
on the issues by connecting with key leaders; timely and accessible publications;
the widely read ACSBlog; and member projects like Justice at Risk, an empirical
examination of the impact of business donations on decisions in the state courts,
and the Voting Rights Institute, a collaboration with the Campaign Legal Center
to train the next generation of voting rights litigators.

Join ACS at https://www.acslaw.org/membership

To connect with ACS lawyers and law students and educate and activate
citizens in your community, support ACS or email ACS staff at info@acslaw.org.

Brennan Center
www.brennancenter.org

The Brennan Center for Justice at NYU School of Law is a nonpartisan public
policy and law institute that brings scholarship, legislative and legal advocacy,
and communications to bear on fundamental issues of democracy and justice.
Citizens United and other court rulings obliterated a century of campaign
finance laws. Now a handful of special interests threaten to dominate political
funding, often through Super PACs and shadowy nonprofits. We seek to advance
a new system of small donor public financing that would provide multiple
matching funds for small gifts and give ordinary voters a far louder voice in
presidential and congressional elections. We also seek a new legal context

for money in politics: a long-term drive to overturn Citizens United so that the
Constitution is once again a charter for a self-governing democracy.

Learn more at www.brennancenter.org/money-politics

Sign up at www.brennancenter.org/signup
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Table 4 (continued)
Restoring Fair Courts and Legal Advocacy

Organizations, mission statements, resources, and tools

The Campaign Legal Center
www.campaignlegalcenter.org

The Campaign Legal Center is a nonpartisan, nonprofit organization that works
in the areas of campaign finance and elections, political communication, and
government ethics. The Campaign Legal Center also participates in generating
and shaping our nation’s policy debates about money in politics, disclosure,
political advertising, and enforcement issues.

Sign up at
www.campaignlegalcenter.org/index.php?option=com_forme&fid=1&Itemid=63

Constitution Accountability Center (CAC)
www.theusconstitution.org

Constitutional Accountability Center, a think tank, public interest law firm,
and action center, defends our Constitution’s vision of a democracy of, by,
and for “we, the people.” In legal briefs in landmark campaign finance
cases and extensive reports on the Constitution's text and history, CAC has
shown that Citizens United has no basis in the Constitution. The ruling flouts
our Constitution's text and history and perverts our Constitution’s promise

of democracy for all. “We, the people,” must take our Constitution back and
overturn the grievous error of Citizens United.

To keep up to date and involved, join at www.constitutionalprogressives.org

and follow CAC's blog, www.theusconstitution.org/text-history

Demos
www.demos.org

Demos works for an America where we all have an equal say in our democracy
and an equal chance in our economy. Demos combines research, advocacy, and
strategic communications. Demos seeks to end the domination of government by
the economic elite by empowering small donors with public financing; ensuring
transparency of all political spending; and transforming the constitutional
paradigm for the First Amendment from one that privileges money over people
to one that puts people back at the center of our democracy.

Learn more and take action at
www.demos.org/issue/campaign-finance-reform

Free Speech For People

www.freespeechforpeople.org

Free Speech For People's Legal Advocacy Program (www.freespeechforpeople.
org/initiatives) engages in legal advocacy in the courts to ensure correction of
the Supreme Court's rulings in Citizens United v. FEC and Buckley v. Valeo. The
program also advances corporate charter reform in the states and serves as a
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critical resource for the growing movement for a Twenty-Eighth Amendment

to reclaim our democracy. With a legal advisory committee of scholars, former
judges, and lawyers (www.freespeechforpeople.org/node/597) and a network of
pro bono attorneys and other supporters, the Free Speech For People files briefs
in the Supreme Court and other courts, initiates reforms, and convenes debate
to chart a path to jurisprudence that supports rather than undermines American
government of the people.

Links and background to legal initiatives at
www.freespeechforpeople.org/initiatives

Cleaning the Swamp: Elections
and Government for People

I want to believe in election and government integrity again and

make government of the people real. What can I do?

Table §
Reform Organizations Helping to Clean the Swamp

Organizations, mission statements, resources, and tools

Americans for Campaign Reform
www.acrreform.org

Americans for Campaign Reform is a community of citizens who believe that
public funding is the most critical long-term public policy issue our nation faces.
What's at stake are nothing less than the health of our democracy, the quality of
our leadership, and our government's ability to tackle the serious problems that
affect us all: health care, energy policy, education, the environment, and the
economy.

See "Get Involved” at www.acrreform.org

Center for Responsive Politics

www.opensecrets.org

The Center for Responsive Politics informs citizens about how money in politics
affects their lives; empowers voters and activists by providing unbiased
information; and advocates for a transparent and responsive government.

The CRP website Open Secrets is an indispensable tool for Americans
reclaiming our democracy. Check it out at www.opensecrets.org
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Table S (continued)
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Center for Media and Democracy (CMD)

www.prwatch.org/cmd/index.html

The Center for Media and Democracy investigates and exposes the undue
influence of corporations and front groups on public policy, including PR
campaigns, lobbying, and electioneering. CMD's original reporting helps
educate the public and aid grassroots action about policies affecting people's
lives—their rights and the health of our democracy.

Take action and links at www.sourcewatch.org/index.php/SourceWatch

National Institute on Money in State Politics
www.followthemoney.org

The National Institute on Money in State Politics is a nonpartisan, nonprofit
organization revealing the influence of campaign money on state-level
elections and public policy in all fifty states. We encourage transparency and
promote independent investigation of state-level campaign contributions by
journalists, academic researchers, public-interest groups, government agencies,
policymakers, students and the public at large.

An excellent state-level counterpart to Open Secrets at www.followthemoney.org

Justice at Stake
www.justiceatstake.org

Justice at Stake is a national organization focused on keeping courts fair

and impartial. Citizens United raised the threat facing elected courts to an
unprecedented level. Where there is public support, states may need to consider
the appointment of judges or public financing of judicial elections as possible
ways to protect courts from campaign cash.

Learn more and get involved at

www.justiceatstake.org/issues/state_court_issues/justice-at-stake-and-
judicial-elections/

Public Campaign
www.publiccampaign.org

Public Campaign fights for proposals and mobilizes the public behind solutions
that allow everyday Americans to have their voice heard and count in elections
and policymaking. Public Campaign educates the public, policymakers, and
nonprofit leaders alike on the importance of small dollar public financing
systems and how these proposals would make elections more fair and a
government "of, by, and for the people.”

Sign up at www.publiccampaign.org

Public Campaign Action Fund: www.campaignmoney.org
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Represent US
www.represent.us

Represent Us supports the American Anti-Corruption Act to overhaul campaign
finance, impose strict lobbying and conflict of interest laws, and end secret
political money. They mobilize millions of Americans—conservatives and
progressives, young and old, every issue group fighting K Street, online and
offline—to join this campaign.

Read the plan and take action at www.represent.us/#takeaction

Rootstrikers
www.rootstrikers.org

Working to end the system of corruption in Washington, D.C., pushing for
constitutional amendment, citizen funding of elections, the New Hampshire
Rebellion, and more.

Take Action Options at www.rootstrikers.org

Note: Virtually all of the organizations identified above that are working on the
Twenty-Eighth Amendment and to overturn Citizens United in the courts also
work on the “clean the swamp” effort.

Making Corporations Better and Accountable

How do I get involved in the effort to make corporations more

effective and more accountable to all of us?

Table 6
Better Business

Organizations, mission statements, resources, and tools

American Independent Business Alliance

www.amiba.net

The American Independent Business Alliance helps communities launch and
operate an Independent Business Alliance® (IBA), "buy independent, buy local”
campaigns, forward prolocal policies, and other initiatives to support local
entrepreneurs and vibrant local economies.

Join, start an IBA, check out resources, and more at www.amiba.net

American Sustainable Business Council
www.asbcouncil.org

The American Sustainable Business Council (ASBC) is a coalition of business
organizations and businesses creating a vibrant, just, and sustainable economy.
ASBC and its members represent 200,000 businesses and 325,000 business
leaders. From issues advocating for a strong democracy, fair elections, against
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Table 6 (continued)
Better Business

Organizations, mission statements, resources, and tools

American Sustainable Business Council (continued)

Citizens United, for a fair tax system, to safer chemicals and addressing climate
change, ASBC is raising up the voice, presence, and power of business to create
jobs, grow business, and build a sustainable economy.

Reverse Citizens United, strengthen democracy:
www.asbcouncil.org/campaigns/election-integrity

B Corporations

B Corps are a new type of company that uses the power of business to solve
social and environmental problems.

bceorporation.net is a hub for certified B corporations, including information

on how and why to become a B corp, profiles and B Impact reports for every
company in the community, and an overview of B Lab, the nonprofit behind the
certification.

benefitcorp.net has information on benetfit corporations, a new voluntary corpo-
rate form that allows companies to meet higher standards of corporate purpose
accountability and transparency. The site provides information to businesses,
lawyers, directors, and legislators interested in registering as benefit corpora-
tions or passing legislation.

b-analytics.net provides information on the B Analytics Platform, which houses
the largest database of social and environmental performance data for private
companies. It is also the exclusive source of data on certified B corporations
and GIIRS-rated companies and funds. The website is used by investors, fund
managers, entrepreneurs, and business associations to learn about the various
data collection, measurement, benchmarking, and reporting options available
through the customizable platform.

Check out the B the Change campaign, reachable at www.bcorporation.net/
b-the-change, where individuals can join a movement of people using business
as a force for good.

BALLE

www.bealocalist.org

Fostering the emergence of a new economics that will move our society in a
more positive direction is at the core of our work. Localism seeks to gradually
displace failing structures and systems with economic structures that benetit. The
BALLE community is changing how we think about the purpose of business and
the economy. Together, we are changing mindsets from “every-man-for-himselt”
to an understanding that real security comes from community—from sharing, not
hoarding, from partnership, not domination.

Get connected: at www.bealocalist.org/get-connected
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Capital Institute
http://www.capitalinstitute.org

Capital Institute is a nonpartisan, transdisciplinary collaborative launched

in 2010 by John Fullerton, a former JPMorgan managing director. Its mission

is to explore and effect economic transition to a more just, regenerative, and
sustainable way of living on this earth through the transformation of finance.
Capital Institute’s Field Guide to Investing in a Regenerative Economy is about
sharing an alternative, hopetul vision of the regenerative economy and building
a movement around it through collaborative storytelling.

Share your own regenerative economy business or project stories at
www.fieldguide.capitalinstitute.org/share-your-story.html

Center for the Advancement of the Steady State Economy
www.steadystate.org

The mission of CASSE is to advance the steady state economy, with stabilized
population and consumption, as a policy goal with widespread public support.
CASSE educates citizens, organizations, and policymakers on the conflict
between economic growth and (1) environmental protection, (2) ecological and
economic sustainability, and (3) national security and international stability.
CASSE promotes the steady state economy as a desirable alternative to
economic growth and explores the transition to a steady state economy.

Take action at www.steadystate.org/act

Ethical Markets

www.ethicalmarkets.com

Ethical Markets fosters the evolution of capitalism beyond models based on
materialism, moximizing self-interest and profit, competition, and fear of scarcity.
Knowledge is not scarce, and our economic models can move toward sharing,
cooperating, and a new abundance. We believe capitalism combined with
humanity’s growing knowledge of the interdependence of all life on planet earth
can evolve to serve today’s new needs and our common future—beyond maximiz-
ing profits for shareholders and management to benefiting all stakeholders.

Explore at www.ethicalmarkets.com

Free Speech For People
www.freespeechforpeople.org

Free Speech For People works to challenge the misuse of corporate power
and restore republican democracy to the people. In addition to constitutional
amendment and legal advocacy work, Free Speech For People works to
renew and reform corporate charter laws and other tools to make corporations
responsible and accountable to the public.

Help enforce charter revocation laws for corporations that engage in repeated
criminal conduct at www.freespeechforpeople.org/corporatecharterreform
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Better Business
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The New Economy Coalition
www.neweconomy.net

The mission of the New Economy Coalition (NEC) is to convene and support all
those who might contribute to an economy that is restorative to people, place,
and planet and that operates according to principles of democracy, justice,
and appropriate scale. Faced with interconnected ecological and economic
crises, we believe that shared prosperity, sustainability, and an equitable
society require deep, systemic changes to both our economy and our politics.
We support a just transition to a new economy that enables both thriving
communities and ecological health.

Explore at www.neweconomy.net

Slow Money

www.slowmoney.org

Slow Money is focused on democratizing finance and helping people to invest in
their communities, starting with food.

Look for a local group or investment club near you at www.slowmoney.org

or engage with Slow Money entrepreneurs via the event and funding platform at
www.gatheround.org.

Inscribed high on the walls of the Jefferson Memorial in Washing-
ton is a more moderate version of Jefferson’s “water the tree of lib-
erty with blood” recognition of the need to preserve a revolutionary
spirit among the free people of America. “I am not an advocate for
frequent changes in laws and constitutions,” wrote Jefferson. “But
laws and institutions must go hand in hand with the progress of the
human mind. . .. We might as well require a man to wear still the
coat which fitted him when a boy as civilized society to remain ever
under the regimen of their barbarous ancestors.”!!

We know, having seen the successful execution of the Powell-
Chamber plan for a long corporate drive for power, that current
interpretation of the Constitution does not simply reflect “the

progress of the human mind.” The creation of corporate rights and
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the transfer of power from the people to large corporations did
not happen because we, the people, now have a more enlightened
view of free speech and the Constitution. Rather, we, the people,
are on the receiving end of that well-funded, well-organized, years-
long corporatist campaign to twist our Constitution and subvert
our government of people.

Accordingly, this is not a mere policy debate. We face a con-
stitutional struggle, a national struggle. If that struggle is to be
won, the Constitution must be returned to a charter of rights of
sovereign people, determined to govern ourselves. If we do the
necessary work now for the Twenty-Eighth Amendment, for
reform of our election and campaign spending laws, and for bet-
ter corporate rules, we will preserve government, a republic, of the
people. In so doing, we will have defended in our time what the
founders’ generation called the rights of man and what we, after
two centuries of hard work and improbable successes by genera-

tions of Americans, can proudly call the rights of people.
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Presented here are the following resources:

Citizens’ Rights Amendment

Political Equality Amendment

We, the People Amendment

Sample Amendment Resolution

Questions and Answers about the Twenty-Eighth Amendment

Free Speech for People and Appalachian Voices Request for
Revocation of Massey Energy Company Charters

Sources and Recommended Reading

You will find a great deal of additional resources by accessing

the “portals” identified in Chapter 8.
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People’s Rights Amendment

Amendment XX VIII
SEcTION 1. We the people who ordain and establish this
Constitution intend the rights protected by this Constitu-

tion to be the rights of natural persons.

SectioN 11. The words people, person, or citizen as used
in this Constitution do not include corporations, limited
liability companies, or other corporate entities established
by the laws of any state, the United States, or any foreign
state. Such corporate entities are subject to any regulation
as the people, through their elected state and federal repre-
sentatives, deem reasonable and as are otherwise consistent
with the powers of Congress and the States under this

Constitution.

SecTioN 111, Nothing contained herein shall be construed
to limit the people’s rights of freedom of speech, freedom of
the press, free exercise of religion, and all such other rights of

the people, which rights are inalienable.
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Citizens’ Equality Amendment

Amendment XXVIII

SecTION 1. To advance the fundamental principle of politi-
cal equality for all, and to protect the integrity of the leg-
islative and electoral processes, Congress shall have power
to regulate the raising and spending of money and in-kind
equivalents with respect to federal elections, including

through setting limits on—

(1) the amount of contributions to candidates for nomina-

tion for election to, or for election to, federal office; and

(2) the amount of funds that may be spent by, in support of,

or in opposition to such candidates.

SEecTION 2. To advance the fundamental principle of politi-
cal equality for all, and to protect the integrity of the leg-
islative and electoral processes, each state shall have power
to regulate the raising and spending of money and in-kind
equivalents with respect to state elections, including through
setting limits on—

(1) the amount of contributions to candidates for nomina-

tion for election to, or for election to, state office; and

(2) the amount of funds that may be spent by, in support of,

or in opposition to such candidates.

SectIoN 3. Nothing in this article shall be construed to
grant Congress the power to abridge the freedom of the

press.

SecTION 4. Congress and the states shall have power to

implement and enforce this article by appropriate legislation.
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We, the People Amendment

Amendment XX VIII

SecTION 1. [Artificial Entities Such as Corporations Do

Not Have Constitutional Rights]

The rights protected by the Constitution of the United

States are the rights of natural persons only.

Artificial entities established by the laws of any state, the
United States, or any foreign state shall have no rights under
this Constitution and are subject to regulation by the people,

through federal, state, or local law.

The privileges of artificial entities shall be determined by the
people, through federal, state, or local law, and shall not be

construed to be inherent or inalienable.
SEcTION 2. [Money is Not Free Speech]

Federal, state, and local government shall regulate, limit, or
prohibit contributions and expenditures, including a candi-
date’s own contributions and expenditures, to ensure that all
citizens, regardless of their economic status, have access to
the political process, and that no person gains, as a result of
their money, substantially more access or ability to influence
in any way the election of any candidate for public office or

any ballot measure.

Federal, state, and local government shall require that any per-

missible contributions and expenditures be publicly disclosed.

The judiciary shall not construe the spending of money to

influence elections to be speech under the First Amendment.
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Sample Amendment Resolution

WHEREAS,

We, the people adopted and ratified the United States Con-
stitution to protect the free speech and other inherent rights
of people, not corporations, and to ensure the survival of lib-

erty and preserve self-government of equal citizens;

Free and fair elections are essential to democracy and

effective self-governance;

Corporations are not people; they are entities created by

the law of states and nations;

For the past three decades, the Supreme Court has
wrongly transformed the First Amendment and Constitution
into a powerful tool for corporations seeking to evade and

invalidate the people’s laws;

This corporate misuse of the Constitution reached an
extreme conclusion in the United States Supreme Court’s rul-

ing in Citizens United v. Federal Election Commission;

Citizens United v. Federal Election Commission overturned
long-standing precedent prohibiting corporations from spend-

ing corporate general treasury funds in our elections;

Citizens United v. Federal Election Commission unleashed a
torrent of corporate money in our political process unmatched

by any campaign expenditure totals in United States history;

Citizens United v. Federal Election Commission purports to
invalidate state laws and even state constitutional provisions

separating corporate money from elections;

Citizens United v. the Federal Election Commission and
related decisions purport to (1) deprive the people of the abil-
ity to enact even-handed, legal limits on spending in the elec-

toral process, (2) impose unequal playing fields by mandating
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unregulated and unlimited spending by wealthy individuals,
corporations, and other entities to influence elections, candi-
date selection, policy decisions, and sway votes and elections,
and (3) empower those with the most money to have an unfair

advantage and create systemic corruption in our Republic;

Citizens United v. Federal Election Commission presents a

serious and direct threat to our republican democracy;

Article V of the United States Constitution empowers
and obligates the people and states of the United States of
America to use the constitutional amendment process to cor-
rect those egregiously wrong decisions of the United States
Supreme Court that go to the heart of our democracy and

republican self-government;
and

The people and states of the United States of America have
strengthened the nation and preserved liberty and equality for
all by using the amendment process throughout our history,
including in seven of the ten decades of the twentieth century,

and reversing seven erroneous Supreme Court decisions;

NOW THEREFORE BE IT RESOLVED THAT WE
CALL ON THE UNITED STATES CONGRESS TO
PASS AND SEND TO THE STATES FOR RATIFI-
CATION A CONSTITUTIONAL AMENDMENT
TO REVERSE CITIZENS UNITED V. FEDERAL
ELECTION COMMISSION AND TO RESTORE
CONSTITUTIONAL RIGHTS AND FAIR ELEC-
TIONS TO THE PEOPLE.

By the people of on
(place] [date]
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Questions and Answers about the
Twenty-Eighth Amendment

Why do we need a constitutional amendment? Can’t Congress fix this?

Congress could begin to address some of the problems of Citizens United.
Congress could enact laws requiring disclosure of political spending by
corporations, for example. It is telling, though, that even that limited measure
failed to pass in a vote on the Senate floor after Citizens United.

Short of disregarding the Supreme Court’s decision—which would drasti-
cally undermine the Court’s legitimacy and threaten the rule of law—Congress
cannot overrule the Supreme Courts interpretation of the Constitution.

That is why constitutional amendments have always been necessary to
correct egregiously wrong Supreme Court decisions, from the 1856 ruling
that African Americans, “whether emancipated or not,” are not citizens and
“had no rights which the white man is bound to respect™ to the 1874 deci-
sion that even if women were citizens, they had no right to vote because the
Constitution did not guarantee the right to vote as among the fundamental
rights, privileges, or immunities of citizenship.?

Congress and the states can and should take many steps to make elec-
tions more fair and to improve the likelihood that legislatures will reflect the
will of the people, from approving public funding mechanisms to eliminating
barriers to registration and voting. None of these will be sufficient, however,

without the Twenty-Eighth Amendment.

What will be the impact of the amendment on day-to-day business operations?
Don’t corporations have to be “persons” in order to function in our economy?
The Twenty-Eighth Amendment will have no impact on day-to-day or other
operations of corporations. No activity of a business corporation requires
the fabrication of corporate constitutional rights. The rights of individual
people (doing business in a corporation or otherwise) are unchanged by the
Twenty-Eighth Amendment.

The features that make corporations useful tools for economic activity
come from state and federal legislation, not the Constitution. For two cen-
turies, corporations were able to carry out their business purposes without
the fabrication of constitutional rights, and the concept of “corporate speech
rights” did not exist before 1978. Until the Citizens United ruling in 2010, we
were free to use federal law to control corporate spending in elections and did

so for more than a century.
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The Twenty-Eighth Amendment will restore core democratic rights to
citizens without changing the productive role of corporations in our econ-
omy. State and federal laws define corporations and set the rules for the use
of the corporate form. These laws are unaffected by the amendment, and
people in the states will be free to enact corporate laws that they determine

are best.

Doesn’t the law say corporations are “persons”?

Under state and federal law, corporations are “persons” for the purposes
of contracting, suing, being sued, transacting business, and continuity of
operations as employees come and go. Under state and federal law, corporations
are “persons” for numerous purposes, from trademark protection to criminal
prosecution. That kind of legal definition of corporations is a prudent policy
choice made by legislation in the democratic process. That is not the same as
defining our Constitution and Bill of Rights.

The Twenty-Eighth Amendment has no effect whatsoever on those state
and federal laws. The amendment will stop the radical and improper applica-
tion of the corporate “person” concept to the rights of real people under the

Constitution and Bill of Rights.

What effect will the Twenty-Eighth Amendment bave on our ability to use
corporate entities in our business dealings?

None. The amendment does not limit in any fashion the many ways in
which people and the states can design and use corporate or other economic
legal entities.

The amendment simply states a fundamental truth: whatever corporate
entities the state or federal governments create do not have constitutional
rights. Instead, their rights and obligations are set out in state or federal cor-
porate laws and other laws.

The corporate form has huge advantages, and we support state policies
that encourage easy incorporation. We just shouldn't confuse those policy

advantages with constitutional rights.

Does that mean people will lose their rights when they do business in the
corporate form?

No. The Twenty-Eighth Amendment protects all rights of all people,
whether or not they own, run, work for, or buy from corporations.
Whether the rights at issue are speech, due process, or any other hu-

man right, the people involved in a corporation—the CEO and executives,
g peop P
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employees, shareholders, or other people in a corporation—retain all of their
rights as people.

The amendment simply means that we will not allow courts to pretend
that corporations are people when it comes to the Constitution and Bill of

Rights.

What about property rights? Will this change sharebolder rights? Rights to

due process?

The Twenty-Eighth Amendment will protect all constitutional rights of
people, be they property rights or other rights.

Take an egregious hypothetical example, just to illustrate: Say the gov-
ernment decides it needs computer technology for some reason and enacts
a law requiring that Apple deliver all of its intellectual property to the US
government. Apple sues to block the law, claiming that the government
is taking private property without due process in violation of the Fifth
Amendment (or the Fourteenth Amendment, if a state government tries
this). Does Apple have constitutional rights not to have its property taken
without due process?

The due process clause says that “no person” can be deprived of life, liberty,
or property without due process. Apple is not a “person” under the Constitu-
tion’s due process clause, but there are plenty of real people involved in this hy-
pothetical who do have due process rights not to have the value of their Apple
shares turned over to the government without due process. Nothing about the
amendment would prevent those real people from protecting their rights.

The claim could be brought directly by the corporation using statutes
such as the federal Tort Claims Act. The claim could also be brought by the
corporation, if it is deemed to have standing by the Court to raise the rights
of its shareholders. The claim could be brought by the shareholders as a class.

Another possibility to litigate the question may include challenges to the
constitutional power of the federal government to take such action, an ap-
proach taken when the Supreme Court invalidated the Truman administra-
tion’s nationalization of the American steel industry in 1952, The Twenty-
Eighth Amendment does not empower the government to seize property or
do anything in violation of our liberties.

The Constitution protects against deprivations of private property with-
out due process and just compensation, and nothing about the Twenty-Eighth
Amendment changes that. The specific approach for protecting property rights
in the context of corporations after the Twenty-Eighth Amendment would de-

pend on the circumstances and on the jurisprudence developed by the Court

202



Resources

after ratification. On top of all of this, people, businesses, and legislators are
extremely unlikely to sit idly by while government seizes property. The best
guarantee of the liberties of the people and guard against government over-
reach is not the unconstitutional fabrication of corporate rights but rather a
healthy Constitution of checks and balances, liberties of the people, and an ac-
tive, engaged citizenry. The Twenty-Eighth Amendment protects and enhances
exactly that.

What about freedom of the press and media? Aren’t they all corporations?

The Twenty-Eighth Amendment will not limit freedom of the press in
any way, and explicitly guarantees freedom of press and other rights. The
First Amendment protects freedom of speech and freedom of the press, as
well as freedom of religion, assembly, and petition. All of these are rights
of the people. The Twenty-Eighth Amendment does not change the First
Amendment; it strengthens it. As Supreme Court Justice John Paul Stevens
declared so clearly, Citizens United is“a radical departure from what has been
settled First Amendment law.”

It has never been necessary or advisable to have activist judges create new
“corporate rights” in the Constitution simply because owners of large press and
media operations tend to use the privilege of incorporation for their operations.
People may engage in press activity using a corporation for the activity's busi-
ness operations, but the right at stake remains a right of human beings. The
press machines, computers, and buildings used by people in the media do not
have constitutional rights. We understand that those “things” are tools that help
people carry out the press activity. The corporation also is a tool to help people
carry out the press activity, and it makes no more sense to insist on “corporate
rights” because the New York Times operates in a corporate form as to insist on
“building rights” because they operate in a building.

The freedom of press applies to press/media functions regardless of
whether a corporation owns and operates those functions. That has always
been true and will continue to be true after the People’s Rights Amendment
is ratified. Indeed, the New York Times in an editorial calling for the reversal
of Citizens United makes this very point:

It is not the corporate structure of media companies that makes them
deserving of constitutional protection. It is their function—the vital role

that the press plays in American democracy—that sets them apart.

More information is available at: www.freespeechforpeople.org/sites/
default/files/FSFP%200n%20freedom%200£% 20the%20press.pdf.
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Will an amendment affect the ability of nonprofit associations and unions
to give in elections as well? Will it affect my religious institution’s status as a
corporation? What about nonprofit corporations?

The Twenty-Eighth Amendment will have no impact on people’s rights to
associate freely or worship as they wish. Freedoms such as religion, speech,
and assembly are not predicated on the creation by the state of corporate
entities that are granted tax deductions and other state-based advantages.

The federal law (the Bipartisan Campaign Reform Act of 2002) struck
down by Citizens United equally applied to unions, nonprofits, and for-profit
corporations.

If union activity, charitable activity, or advocacy activity is done by a cor-
porate entity, the corporation is expected to comply with laws applicable to
corporations.

Whatever corporate form and rules government comes up with must be
evenhanded and apply equally to all religions and all points of view. Govern-
ment cannot say Protestants but not Unitarians can organize their church as
a nonprofit corporation. Government cannot say that a synagogue but not a
church can give tax-deductible contributions to its nonprofit corporate entity.
Government cannot do that because the rights of people would be violated.
That has nothing to do with whether those people use a corporation to orga-
nize the institution.

There's no reason to be afraid of a fair rule for all that says anyone who
wants to organize a church using a corporate form can do so, but it must
comply with corporate (and other) laws. It has always worked that way, and
the Twenty-Eighth Amendment doesn't change that.

More on the “associational standing” doctrine that enables nonprofit
corporations to defend the rights of their human members is contained
in a 2014 Supreme Court brief of Free Speech For People, the Auburn
Theological Seminary, and Hollander Sustainable Brands, LLC, available at
www.freespeechforpeople.org/sites/default/files/13-356%20tsac%20
Free%20Speech%20for%20People.pdf.

What about freedom to associate? Aren’t corporations just like

any other association?

A corporation is not just like any other association of people. A corporation is
a specific creation of state or federal statute that may be used only for purposes
defined by the statute that permitted its creation. “Those who feel that the
essence of the corporation rests in the contract among its members rather than

in the government decree . . . fail to distinguish, as [those in] the eighteenth
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century did, between the corporation and the voluntary association.”” That
distinction has always been true and is true now. A corporation is a government-
created structure for doing business and is available only by statute.

We, as people, have the right to associate. We have a choice to incorpo-
rate, if we like the balance of benefits and burdens that the corporate laws
provide.

Could there be unintended consequences for our economy? Corpora-
tions seem essential now. Could this amendment upend the complex work-
ings of corporations in our economy?

The Twenty-Eighth Amendment does nothing to change the role of
corporations in our economy. The responsibility for defining the economic
role of corporations would remain where it had always been before the Court
fabricated corporate rights: with the people and our elected representatives.
The corporate entity will continue to be a very useful economic tool. Ending
“corporate person” rights in the Constitution has nothing to do with federal
and state laws that make corporations like “persons” who may enter into con-
tracts, sue and be sued, and so on.

In fact, the amendment, although not intended as an economic reform,
will probably help the economy. Corporate “rights” (which are really about
global corporate power) are harming the American economy. The vast major-
ity of businesspeople and corporations do not need or want “rights” to defy
democratically enacted laws or to be pushed into buying more and more po-
litical ads. The amendment would not upend anything about corporations in
our economy except the abuse of the Bill of Rights by transnational corpora-

tions seeking to attack our laws.

Won't this lead to big government? Government telling us how much we can
spend and so on?

This amendment is not regulation. It is about liberty for us as people to
debate and decide for ourselves what size government should be or what
regulations make sense. Regulatory policy now is driven by the billions of
dollars in lobbying spending, with the biggest, most global corporations and
spenders writing the rules.

You can find more details and a lot more information via the constitu-

tional amendment portals in Chapter 8.
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Free Speech For People and Appalachian
Voices’ Request for Revocation of
Massey Energy Company Charters

»Appalachian FREE SPEECH
Voices

@ ORG

June 8, 2011
By Electronic and First Class Mail

(Attorney.General@State. DE.US)

The Honorable Beau Biden
Actorney General, State of Delaware
Carvel State Office Building

820 N. French Street

Wilmington, DE 19801

Re:  Request to Investigate Revocation of Massey
Energy Company Corporate Charters

Dear Attorney General Biden:

We write today, on behalf of Free Speech For People and Appalachian Voices, to request
investigation by your office into a Delaware corporation that has engaged in repeated and
sustained violations of law, contributing to the deaths of people in central Appalachia and
to the destruction and devastation of our environment and communities. We request that
you investigate and consider bringing proceedings to revoke the charter of the Massey
Energy Company corporation and its Delaware corporate subsidiaries (“Massey”). As
Massey became a wholly-owned subsidiary corporation of another Delaware corporation,
Alpha Natural Resources, Inc. (“Alpha”), on June 1, 2011, we request that you take
appropriate steps to ensure Alpha’s cooperation in your inquiry.!

Free Speech for People is a national campaign to combat unconstitutional doctrines
of “corporate rights” that threaten our republican democracy and government of, for and
by the American people. Hundreds of thousands of Americans have joined Free Speech
for People’s call for a constitutional amendment to restore the United States Constitution
and fair elections to the people in response to the US Supreme Court’s recent ruling in
Citizens United v. FEC. Responsible oversight of state-created corporations is an essential
obligation of citizenship and self-government, and Free Speech for People works for

! US Securities and Exchange Commission, Alpha Rule 424 prospectus, May 19, 2011 (“On
January 28, 2011, Alpha, Mountain Merger Sub and Massey entered into an agreement and plan of
merger pursuant to which Mountain Merger Sub will merge with and into Massey, which will be the

surviving corporation of the Merger and a wholly owned subsidiary of Alpha.”)
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accountability with respect to the privileges and conditions that apply to corporate
charters granted by the people and our states.

Appalachian Voices is an award-winning, environmental organization committed
to protecting the land, air and water of the central and southern Appalachian region.
Since the impacts of coal threaten Appalachia more than any other single source of
pollution, Appalachian Voices is committed to reducing coal’s impact on the region and
to advancing its vision for a cleaner energy future.

Massey Energy Company is the 4th largest coal company in the country, with
revenues estimated for 2011 at more than $4 billion. The corporation keeps its
headquarters in Richmond, VA and maintains substantial mine operations in central
Appalachia. Although Massey avails itself of Delaware corporate charter laws, the company
has virtually no business in Delaware. Following the Massey-Alpha merger, the combined
company will be the second largest coal company, with estimated earnings for 2011 at more
than $8 billion. Alpha also avails itself of Delaware corporate charter laws but maintains
virtually no business in Delaware.

On April 5, 2010 an explosion in Massey’s Upper Big Branch Mine in southern West
Virginia killed 29 men working in the mine. We have attached the May 19, 2011 Report of
the Governor’s Independent Investigation Panel, which has determined that the explosion was
preventable, and was caused by Massey’s pattern of disregarding safety laws and undermining
law enforcement. As discussed further herein, the Report chronicles Massey's repeated
violations of law and its “normalization of deviancy.”

I The Corporate Charter in Delaware and Elsewhere Is A Privilege Subject
to Revocation in Cases of Repeated Unlawful Conduct

As you know, many of the world’s largest corporations, including Massey, have chosen

to use corporate charters granted by the people and General Assembly of Delaware.
While Delaware has welcomed the widespread use of Delaware corporate charters even
for business conducted well beyond Delaware’s borders, the people of Delaware and the
General Assembly have always insisted that the corporate charter is a privilege, not a right.
Delaware, like other states, reserves the right to revoke or forfeit state corporate charters
when they are abused or misused, as in cases of repeated unlawful conduct. In Delaware
and elsewhere, corporate charters are only granted “subject to dissolution or the revocation
or forfeiture of the corporate charter.” See 8 Del. Code § 284. See also 5 Del. Code §§ 732,
1520, 1631 (credit card and bank corporate charters subject to revocation).

The Delaware Constitution (Article IX, §1) requires that the General Assembly
“shall, by general law, provide for the revocation or forfeiture of the charters or
franchises.” The General Assembly has followed this mandate of the people by enacting
Title 8, Section 284 of the General Corporations Law entitled “Revocation or Forfeiture
of Charter; Proceedings.” That section provides:

(a) The Court of Chancery shall have jurisdiction to revoke or forfeit the charter of
any corporation for abuse, misuse or nonuse of its corporate powers, privileges or
franchises. The Attorney General shall, upon the Attorney General’s own motion
or upon the relation of a proper party, proceed for this purpose by complaint in
the county in which the registered office of the corporation is located.
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(b) The Court of Chancery shall have power, by appointment of receivers or
otherwise, to administer and wind up the affairs of any corporation whose
charter shall be revoked or forfeited by any court under any section of this
title or otherwise, and to make such orders and decrees with respect thereto as
shall be just and equitable respecting its affairs and assets and the rights of its
stockholders and creditors.

In Young v. the National Association for the Advancement of White People, 35
Del.Ch. 10, 109 A.2d 29 (1954) the Chancery Court stated, “there is no question but that
this Court will forfeit a corporate charter where the abuse of its privileges and franchises
is clear.” 109 A.2d at 31. The Court added that such revocation of a corporate charter is
appropriate in cases of “a sustained course of fraud, immorality or violations of statutory
law ... ."Id. In a subsequent action brought by the Attorney General to revoke a corporate
charter, the Chancery Court affirmed again that “continued serious criminal violations by
corporate agents in the course of the discharge of their duties could very well constitute the
misuse of a charter.” Craven v. Fifth Ward Republican Club, 37 Del.Ch. 524, 528, 146 A.2d
400, 402 (1958) (granting preliminary injunction).

II. “The Normalization of Deviance”—The Report of the Governor’s Independent
Investigation Panel, May 19, 2011.

On April 5, 2010 an explosion in Massey's Upper Big Branch Mine in southern West
Virginia killed 29 men working in the mine. The Governor of West Virginia appointed an
independent investigation panel to determine the cause of the explosion, and to impartially
find facts that would help prevent similar disasters in the future. Numerous Massey
executives refused to cooperate with the investigation. A Massey official was indicted in
March 2011, charged with lying to the Federal Bureau of Investigation.?

The Report of the Governor’s Independent Investigation Panel (the “Report”)
concerning the explosion and deaths describes in more than 100 pages how Massey
repeatedly placed profits ahead of worker safety and compliance with the law, and has a
long history of criminal and civil violations of law. Describing a shocking corporate culture
of illegality, “enemies lists”, “codes of silence,” and a “too big to be regulated” attitude, the
Report states, “Massey exhibited a corporate mentality that placed the drive to produce
above worker safety.”

The Report concludes that the fatal explosion at the Massey mine was caused by Massey’s
systemic failure to comply with basic, existing standards, such as maintaining adequate ventila-
tion systems, complying with standards for applying rock dust and water spraying, Massey did
not record many safety hazards, and when recorded, did not correct them.

The Report identifies a longstanding “culture” at Massey that is “causing incalculable
damage to mountains, streams, and air in the coalfields; creating health risks for coalfield
residents by polluting streams, injecting slurry into the ground and failing to control coal
waste dams and dust emissions from processing plants; using vast amounts of money to

? heep://blogs findlaw.com/blotter/2011/03/security-chief-from-massey-mines-explosion-charged-with-

lying-to-fbi-and-obstructing-the-investigati.html

> Report at 99-100.
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influence the political system; and battling government regulation regarding safety in the
coalmines and environmental safeguards for communities.”

As alarming as the corporate violations that caused the death of scores of men, the
independent panel identified failures of the government agencies that should have been
enforcing the law to protect the lives of the people working in Massey’s mines. As the
report says, ‘merely having laws on the books has never been enough to ensure worker
safety. The ability of the government to rigorously enforce those laws is a hard-earned
right paid for with the blood of coalminers.”

The West Virginia Independent Investigation Panel linked the failure of government’s
law enforcement directly to the corruption of government caused by the campaign spending
and political influence of Massey and its CEO. The Report describes how, after a West
Virginia Court concluded that Massey had intentionally and wrongfully acted in disregard of
the rights of another business and destroyed the business, the CEO, Don Blankenship, spent
$3 million to fund a vicious judicial election campaign accusing the incumbent judge of being
“soft on sex offenders.” That judge lost the election to “a virtually unknown lawyer” who was a
“personal friend” of Blankenship and was “more sympathetic to Massey’s interests.”

The Report provides “a graphic illustration of the intertwining of coal and
government that works to the detriment of those dedicated to creating an atmosphere in
which miners are assured safe working conditions.””

Massey “relish(ed] the opportunity to challenge inspectors” enforcement actions
by disputing findings and arguing about what the law requires.” The Vice-President
for safety at Massey openly said, “don’t worry, we'll litigate it away” about a violation
found by an inspector. Still, in 2009 alone, federal inspectors wrote 515 citations and
orders for safety violations and 48 “withdrawal orders” for significant and substantial
violations.® Massey CEO's message in the Annual Report for 2009 says, “we are
proud of our safety record.” The CEO’s message goes on to label climate change
science a ‘misinformation scandal” and to express “concern” with “environmental
extremism” and “ill-considered regulations.”

III. Other Violations of Law By Massey

According to the Report, in one ten-year period, Massey was cited for 62,923 federal
violations including more than 25,000 considered “significant and substantial.” Fifty-nine
men who worked in Massey’s mines were killed in accidents during that time."

In January 2006, a fire at Massey's Aracoma Alma mine killed two men. Federal
investigators determined that the fatal fire was caused by Massey's “reckless disregard”

* Report at 92.

> Report at 76.

¢ Report at 85.

" Report at 85.

8 Report at 77.

°2009 Annual Report at 16-17.
1 Report at 93.
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for safety rules at the Aracoma mine."" On December 23, 2009, Massey's subsidiary, the
Aracoma Coal Company pleaded guilty to ten criminal violations of mine safety laws,
including a felony conviction for a willful violation causing death, and agreed to pay a $2.5
million criminal fine. According to the Independent Investigation Report, Massey CEO
Don Blankenship may have been aware of the violations before the fire occurred.

In January 2008 Massey Energy Company, Inc. paid a $20 million fine for Clean Water
Act violations in West Virginia and Kentucky. The United States Department of Justice and
the Environmental Protection Agency described the fine as the largest civil penalty in the
history of the EPA.2

Under the Delaware Constitution and revocation law, the “Court will forfeit a
corporate charter where the abuse of its privileges and franchises is clear.” Young v. the
National Association for the Advancement of White People, 35 Del.Ch. 10, 109 A.2d 29
(1954). We respectfully urge you to investigate whether, as seems clear, Massey Energy
Company and its subsidiary corporations have forfeited the privilege of their corporate
charters, and to initiate forfeiture proceedings using your authority under Title 8.

Thank you for your consideration. We are available to discuss this referral with you
further at your convenience, and we look forward to hearing from you.

Sincerely,
7,}%7 D). (L%,
Jeffrey D. Clements Willa Coffey Mays
General Counsel Executive Director
Free Speech For People Appalachian Voices
9 Damonmill Square, Suite 4B 191 Howard Street
Concord, Massachusetts 01742 Boone, North Carolina 28607
Phone: (978) 287-4901 Phone: (828) 262-1500
Fax: (978) 287-4900 Fax: (828) 262-1540
jelements@freespeechforpeople.org willa@appvoices.org

" Report at 92.

12 January 17, 2008 announcement, Massey Energy to Pay Largest Civil Penalty Ever for Water Permit
Violations, available at http://yosemite.epa.gov/opa/admpress‘nsf/blab9f485b098972852562e’7004
dc686/6944ea38b888dd03852573d3005074ba! OpenDocument
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affirmed by the US Court oprpeals for the District of Columbia, are set out in her final
opinion of more than 1,600 pages in United States v. Philip Morris USA, Inc., et. al., Civil Action
99-2496 (GK), August 17, 2006, http://www.justice.gov/civil/cases/tobacco2/amended%20
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